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A ° 
STATE OF NEW YORK, AS LIQUIDATOR OF et ae X:. / 
’ . ! WW. "¢ F WN. 
MANHATTAN CASUALTY COMPANY, : DOF MN 
Plaintiff : 
-against : 63 Civ. 2490 (CLB) 
BANKERS LIFF AND CASUALTY COMPANY, : 
IRVING TRUST COMPANY, BELGIAN 
AMERICAN BANKING CORPORATION, BELGIAN : ORDER 
AMERICAN BANK & TRUST COMPANY, GARVIN 
BANTEL & COMPANY, NEW ENGLAND NOTE : 


CORPORATION, THE ESTATE OF GEORGE K. 
GARVIN by RUTH M. GARVIN, THE ESTATE 
OF JAMES F. BEGOLE by PATRICIA C. R. 


BEGOLE, as Executrix, JOHN F. SWEENEY, : 

THE ESTATE OF STANDISH T. BOURNE, by 

STANDISH T. BOURNE, JR., : 
Defendants : 


Motions having been made by Notice of Motion and 


supporting affidavit dated February 6, 19° by Harry Berg, 


Florence H. Brandenburg and Harry Berg and Florence H. Brandenbur« 
on behalf of themselves and others » taxpayers of the Sta. of 
New York (hereinafter collectively referred to,as intervenors- 


objectors) for orders: 


(a) Granting leave to intervene in this action; 


(b) Enjoining the parties to this action from 
interposing any defense based upon any judgment entered 
in the state court of this State approving a settlement 
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(c) Enjoining the parties from releasing the 


defendants on behalf of Manhattan Casualty Company 
of the claims asserted in this action; 


(d) Granting the right to amend the complaint 


(e) Determining that the Supreme Court of the | 
State of New York had no jurisdiction to pass upon the | 
fairness or reasonableness of the settlement of this 
action; 
(f) Determining that Manhattan Casualty, its 
creditors and shareholder and taxpayers were deprived 
of due process in the ate court; and 
(g) Nisapproving the settlement agreement of 
June 8, 1972. { 
} 
After reading the supporting affidavit, the memorandum | 
| 
: . ° ' 
of intervenors-objectors in support of the motion and the exhibits} 
' 
submitted therewith, and the reply memorandum of intervenors- 


objectors in support of said motions, and the affidavit of ! 


Morton J. Schlossberg sworn to February 18, 1975, the memorandum 


of 


plaintiff, the affidavit of Michael M. Maney sworn to February 


20, 


defendants Bankers Life, Irving Trust Company, Belgian 
American, Garvin Bantel & Company and the Estate of George K. 


Garvin, 211 submitted in opposition to the motions, and after 


law in op} ition to the motion submitted on behalf of the 


1975 and the exhibits attached thercto, the memorandum of 


| 

hearing argument of counsel on February 25, 1975, and due 
deliberation having been had thereon, and upon the memorandum { 
\ 


ision of the Court dated June 3, 2975, 10 48 
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STATE OF NEW YORK, AS LIQUIDATOR OF 
MANHATTAN CASUALTY COMPANY, : f 


63 Civ. 2490-cLB ,/\ 
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es Plainti£ft, 
-against- He SAF 
BA).KERS LIFE AND CASUALTY COMPANY, 
¥ IRVING TRUST COMPANY, BELGIAN 
AMERICAN BANKING CORPORATION, BELGIAN: 
AMERICAN BANA & TRUST COMPANY, GAFVIN, MEMORANDUM DECISION 
BANTEL & COMPANY, NEW ENGLAND NOTE : 
CORPORATION, THE ESTALE OF GEORGE K, 
GARVIN by RUTH M. GARVIN, THE ESTATE 
OF JAMES F. BEGOLE by PATRICIA C. R. 
= BEGOLE, as Fxecutrix. JOHN F. SWEENEY, 
Hr ESTATE OF STANDIscdi T. BOURNE, by 
SI ANDISH T. BOURNE, UR., : 
. Defendants. : 
Pn nee ee ee ee ee ee, ee ee ee, ee 
+ 
- Rrieant, J. 
s 
Counsel representing (1) Harry Berg, a claimed creditor of 
: Manhattan Casualty Conipany (hereinafter "Manhattan"), (2) Florence 


Brandenburg, Executrix of t 


deceased, 


Hariy Berg and Florence Hl. 
others as taxpayers of the 


MICROFIE Wy 


JIN O 4 I0: 


in her capacity as 


ne Estate of Matthew H. Brandenburg, 


sOle shareholder of Manhattan, and (3) 


Brandenburg on behalf of themselves and 


State of New York, moves for an order 


| 
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| 
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6 
(a) granting Berg, on behalf of himself and all creditors of 
Manhattan; Mrs. Brandenburg, as Executrix, as sole shareholder 
of Manhattan; and Berg and Mrs. Brandenburg as taxpayers; and 
on behalf of the other New York taxpayers, leave to intervene 
in this action for the purpose of protecting the rights of Manhattan, 
its creditors, shareholder and the taxpayers, (b) "enjoining the 
parties to this action from interposing ... any defense based upon 
any judgment entered in the state court of this State, which 
ipproves a settlement agreement [to dispose of this and a related 
state court action] made as of June 8, 1972, and from using same 
to seek a dismissal of this case," (c) enjoining the parties from 


releasing the defendants on behalf of Manhattan of the claims 


. . : . * 
asserted in this action, (d) granting the intervenors the right 
to amend the complaint to assert as a pendent claim the claim 
asserted in Supreme Court of the State of New York, County of New 
e 
york, Index No. 11358/65, (e) determining that the Supreme Court 
of the State of New York had no jurisdiction to pass upon the 
fairness and reasonableness of the June 8, 1972 settlement agree- . 


ment, and that any Order oi judgment of the courts of the State of 


New York is a nullity insofar as this action in this Court is con- 


srned, (f) determining that in the state court Manhattan, ites 


creditors and shareholder, and the taxpayers were “deprived of 


procedural and substantive due process", (g) disapproving the 


settlement agreement made as of June 8, 1972. 


This litigation was initiated in this Court on August 19, 
1963 by the then incumbent Superintendent of Insurance of New York 
(hereinafter "Superintendent"), a state official, acting pursuant 
to §510, et seq. of the New York Insurance Law, and also an order 
Of the Supreme Court of New York County dated May 24, 1963, which 


adjudged Manhattan insolvent pursuant to Article XIV of that 


Statute and appointed the Superintendent as its Liquidator. The 


liquidation proceedings have continued, under the supervision of 
that Court, by the cviginal plaintiff, and his siccessoxs in 
offic. since that date. 
Manhattan's insolvency occurred as a result of a swindle 
« « . . . 
perpetrated by one James F. Begole, acting in concert with some 


Others, sued here, and facilitated, intentionally, innocently or 
negligently by the remaining defendants not actually participating 
in his scheme. The reader's familiarity with the unanimous Opinion 


of the Supreme Court by Mr. Justice Douglas;, delivered in this 


action November 8, 1971 is assumed. Supt. cf Insurance of New York 
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Berkers Life & Casualty Co., et al., 404 U.S. 6. There, the 
rt unanimously upheld the complaint in this action, which had 
en dismissed on June 3, 1969 by Judge Herlands of this Court 


F.Supp. 1083, aff'd. 430 F.2d 355). 


We cannot improve upon the elucidation of the facts 


i as set forth by Mr. Justice Douglas, 404 U.S. 6, 7, et seq. 


"It seems that Bankers Life & Casualty Co., one of 
the respondents, agreed to sell all of Manhattan's stock 
co One Begole for $5,000,000. It is alleged that Begole 
conspired with one Bourne and others to pay for this 
stock, not out of their own funds, but with Manhattan's 
assets. They were alleged to have arranged, through 
Garvin, Bantel & Co.--a note brokerage firm--to obtain 
a $5,000,000 check from respondent Irving Trust Co., 
although they had no funds on deposit there at the time. 
m the same day they purchased all the ctock of Manhattan 
from Bankers Life for $5,000,000 and as stockholders and 
directors, installed one Sweeny as president of Manhattan. 


Manhattan then sold its United States Treasury bonds 
ror $4,854,552.67. [footnote omitted] That amount, plus 
ynough cash to bring the total to $5,000,000, was credited 
£O an account of Manhattan at Irving Trust and the 
*5,000,000 Irving Trust check was charged against it. As 
i result, Begole owned all the stock of Manhattan, having 
ised $5,000,0v0 of Manhattan's assets to purchase it. 


To complete the fraudulent scheme, Irving Trust issued 
a second $5,000,000 check to Manhattan which Sweeny, Man- 
hattan's new president, tendered to Belgian-American Bank 
& Trust Co. which issued a $5,000,000 certificate of deposit 
in the name of Manhattan. Sweeny endorsed the certificate 
of deposit over to New England Note Corp., a company alleged 
to be controlled by Bourne. Bourne endorsed the certificate 


over to Belgian-American Banking Corp. [footnote omitted] 
as cOllateral for a $5,000,000 loan from Belgian-American 
Banking to New Fngland. Its proceeds were paid to Irving 
Trust to cover the latter's second $5,000,000 check. 


Though Manhattan's assets had been depleted, its 
books reflected only the sale of its Governments bonds 
and the purchase of the certificate of deposit and did 
not show that its assets had been used by Begole to pay 
for his purchase of Manhattan's shares or that the certif- 
icate of deposit had been assigned to New England and then 
Pledged to Belgian-American Banking." 


The complaint here charged a violation of §17a of the 


Securities Act of 1933 [15 U.S.c. §77q(a)] and of §10(b) of the 


Securities Exchange Act of 1934 [15 U.S.c. §763)(b)}. 


Judge Herlands, in dismissing the complaint, described 
the activities charyed against Legole auc his confederates (p.1102 


of 300 F.Supp.): : 


“The complaint, taken as a whole, alleges 
no more than a common law action for misap- 
propriation of corporate funds by a fiduciary, 
mbezzlement or fraudulent conveyance perhaps, 
or the distribution of an illegal dividend. 
None of these actions, in the absence of 
diversity of citizenship, can be maintained 
in a federal court." 


Until November 8, 1971, when the Supreme Court rendered 


its unanimous opinion, the views of the late Judge Herlands were 


widely held, and represented prevailing opinion.2/ Recognizing 
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the likelihood that the fraud practiced upon Manhattan might 

not be actionable in this Court, this plaintiff had initiated 
companion litigation in the Supreme Court of the State of New 
York, New York County, under Index No. 11358/65. That Court had 
general subject matter jurisdiction of the state or common law 
claims asserted. No proceedings were held in the state action 


until after the June 8, 1972 settlement agreement was executed. 


While the opinion of the Supreme Court declares broad 


doctrine in the construction of the federal securities laws, it 
has an extremely narrow application to this particular litigation. 


The Court's Opinion continues (op. 23. 14.08 404) U.S.) 


"The case vas before the lowei cour’.s On a mo«%ion 
to dismiss. 


Bankers Life urges that the complaint did not allege, 
and discovery failed to disclose, any connection between 
it and the fraud and that, therefore, the dismissal of 

¢the complaint as to it was correct and should be affirmed. 
We make no ruling on this point. 


The case must be remanded for trial. We intimate no 
opinion on the merits, as we have dealt only with allega- 
tions and with the question of law whether a cause of 
action as respects the sale by Manhattan of its Treasury 
bonds has been charged under SI0(bi.*” { (Footnote 10) 
Petitioner's complaint bases his single claim for recovery 
alternatively on three different transactions alleged to 
confer jurisdiction under § 10(b): Manhattan's sale of 
the Treasury bonds; the sale of Manhattan stock by Bankers 
Life to Bourne and Begole; and the transactions involving 
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the certificates of deposit. We only hold that the 


alleged fraud is cognizable tnd £19(b) and Rule 10b-5 
in the bond sale and we express nO Opinion as to Man- 
hattan's standing under §10(b) and Rule 10b-5 on other 


phases of the complaint. (citations omitted)] We 
think it has been so charged and accordingly we reverse 
ag 


proceedings consistent with this opinion. 


and remand for }¥ 


Ail defenses except our ruling on § 10(b) will be 
Open on remand." 


As previously noted, the effect of the fraud was to 
decrease Manhattan's working capital by $5,000,000.00, which 
rendered it insolvent, and incapable of performing its executory 
obligations to its policyholders, protecting them against casualty 


losses under existing insurance policies. 


Insolvency of a casualty insurer places particular 
burdens on the insured, claimants against them and the public 
general.y, far greater than that in the case of insolvency of an 

a 
ordinary business. Recognizing the severe disruption caused by 
insurance company failures, New York, by a comprehensive statutory 
scheme, Insurance Law §§1-677, has provided for strict regulation 
of the manner in which the affairs of an insurancecompany may be 


conducted, has limited the writing of casualty insurance to licensed 


insurers, and has provided the aforementioned statutory method by 


which a state official, the Superintendent Of Insurance, may be 
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appointed as liquidator of an insolvent company. We discuss his 


status and powers when sO appointed in further detail below. 


For more than a decade, while this litigation and the 
companion state case were pending, the Superintendent administered 
the affairs of Manhattan, marshaled its assets and invested them, 
paid and discharged obligations, adjusted policy claims, and 
embarked upon an orderly winding up Of Manhattan's corporate 


existence. 


Following the decision of the Supreme Court in this matter 
On November 8, 1971, the Superintendent evaluated his position in 
this litigation and concluded to settle this and the companion 
state auction for $1,000,000.00, to be paid by seven defendants 
(excluding New England Note Corporation, Sweeney and Bourne) and 
exchange releases with all defendants. He did so, by agreement 
dated as of June 8, 1972. His reasoned analysis in deing so finds 
best expression in the later report of Hon. Samuel M. Gold, a 
Referee appointed by the New York Supreme Court, dated June 4, 1973: 

“{ijt is clear ... that the case against 

Bourne, Begole and Garvin, the actual con- 

spirators who planned and consummated the 

plan to have Begole purchase Manhattan's 


stock from Bankers Life with Manhattan‘s 
own assets, is a very strong one; and that 
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the case against New England Note Corpora- 
tion, Bourne's corporate tool, and Sweeney, 
who participated in coOvering-up the trans- 
action after he became aware of the fraud 
and conversion of Manhattan's assets, is 

a fairly strong one.... However, Bourne, 
Begole and Garvin have died and it is clear 
-.. that these five defendants are 
practically judgment-proof and certainly 
not good for any substantial judgment." 


With respect to the remaining defendants, Irving Tryst 


Company, Belgian American Banking Corporation, Belgian American 
Bank & Trust Company, Garvin, Bantel & Company and Bankers Life & 


Casualty Company, Referee Gold said op. cit.: 


"it will be seen that the evidence involving 
the first three--the banks-- depends on 
inferences to be drawn tending to indicate 
that they did not follow sound banking 
practices and were negligent, thereby facil- 
itating the use by the conspirators of their 
banking services to consummate their plan. 
‘Garvin, Bantel [& Company] appears to be 
involved only as the means by which Garvin 
made arrangements with the banks. Bankers 
Life, Manhattan's sole stockholder, which 
sold its Manhattan stock to Begole for 
$5,000,000.00, consisting of an Irving Tiust 
check, is not shown by any evidence in the 
voluminous depositions and exhibits to have 
had any knowledge of the fact that the actual 
source of the $5,000,000.00 it received would 
be Manhattan's own assets or to have partici- 
pated in or been connected with the fraud. 
There might possibly be a case against [Bankers 
Life] on some insolvency theory that, if an 
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adequate judgment is not recovered against 
financially responsible defendants, it should 
be required to return to Manhattan that por- 
tion of the $5,000,000.00 as 1s needed to 

make claimants and Creditors whole.... But, 
the case itself as against Bankers Life on 

the basis of fraud Or cOnversion is, according 
to all the records, entirely unsupported." 


Relying on §539(b) of the Insurance Law, quoted below, 
the settlement agreement of June 8, 1972 provided that the Super- 
ntendent would apply to the Supreme Court of New York County, and 
this Court, for approval of the settlement, and that upon such 
roval the actions in both courts would be dismissed, and the 


CClement effected. 


The Superintendent's motion for such approval was heard 
fore Mr. Justice Markowitz of the New york County Supreme Court 
on October 19, 1972 ana that Court, on notice to movants here, 
‘ferred “the fairness of the proposed settlement" to the afore- 
mentioned Referee Gold, who was appointed as such Referee, to 
“hear, take evidence On the said issue and report thereon." See 
order filed January 2, 1973 by Justice Markowitz under New York 
County Clerk's Index No. 40931/63. Justice Markowitz had previously 
held by memorandum decision dated December 7, 1972 that he had 


subject matter jurisdiction to Pass On the settlement by reason of 


-10- 
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the specific provisions of Insurance Law §§526 and 539. 


Movants here were parties to the subsequent proceedings 
before the Referee, who received evidence, and rendered a compre- 
hensive report dated June 4, 1973, to which reference has previously 


been had. 


An application was made in New York Supreme Court by 


v 
* 
é 


notice of motion dated June 7, 1973, on notice to movants here, 

for an order confirming the Referee's report. Also, the Referee 
filed his affidavit of legal services, to which the Superintendent 
objected. By a decision and opinion dated Deptember 23, 1973, Mr. 
Justice Markowitz confirmed the "well-reasoned lucid report of 

the distinguished Referee." In that Opinion the State Court again 
rejected arguments made to it by these movants that there was a 
wants of sukject matter jurisdiction to approve the settlement and 


discontinuance of this federal action. 


On October 25, 1973, .n order was entered in the State 


Court whichapproved the report of the Referee, granted the petition 


of the Superintendent to settle both actions, and authorized and 


permitted him to do so. The settlement agreement was approved and 
ratified by the order, and the Referee's fee duly fixed, to be 


paid by the Superintendent. 


-ll 
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Movants here appealed from that order. The Superintendent 
also appealed from that part of the order which fixed the amount 
and source of the Referee's feces. On September 17, 1974 the 
Appellate Division of the Supreme Court of the State of New York, 
First Judicial Department, unanimously affirmed the determination 
below, without opinion. Application for leave to appeal to the 
New York Court of Appeals, or alternatively, for reargument, was 
unanimously denied by the Appellate Division, again without opinion, 
on December 20, 1974. The Court of Appeals of New York denied leave 
to appea) on February 12, 1975. No certiorari petition was filed 
with the United States Supreme Court. Accordingly, the New York 


Suprene Court's order of October 25, 1973 is final. 


In the well constructed brief submitted by movants here, 


the questions sresented are stated as follows: 

1. Can the defense of res judicata predicated upon 
the determination of the State Court approving the settle- 
ment, be asserted in this court to justify a dismissal of 
the action without any hearing on the merits? 


2. pia the State Court violate the procedural and 
substantive constitutional due process rights of MCC, its 
creditors, the taxpayers of the State of New York and the 


s0le stockholder of MCC? 


3. Did the State Court have power to pass upon the 
fairness and reasonableness of the settlement of the 


a 
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exclusively federal claim predicated upon the defendants’ 
violation of Sec. 10(b) of the Securities Exchange Act 
Of 1934 and Rule 10b-5 thereunder, and to authorize the 
dismissal thereof? 


4. Does the determination of the State Court dis- 
regard the holding of the United States Supreme Court 
in Supt. of Insurance v. Bankers Life, 404 U.S. 6 (1971)? 


5. Was the decision of the State Court made in 
disregard of provable f. ct and Federal and State law, 
thereby giving a windfall to wrongdoing defendants at 
the expense of MCC, the taxpayers of the State of New 
York, and the creditors and sole stockholder of MCC? 


6. Was the determination below predicated upon a 
novel question of law created by the State Court in 
violation of established principles of Federal and State 
law? 


7. Should the settlement be disapproved by this 
Court? 


For purposes of considering the question of mov. ‘ts 
Sd 
standing here, and determining whether there is a federal interest 
which must be protected here notwithstanding the aforementioned 


determination of the State Court, and the prior decision to settle 


by State appointed fiduciary, we put aside any consideration of 


the merits of the settlement. For the argument, notwithstanding 


the well reasoned opinion of Referee Gold, confirmed by Supreme 


at3. 
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Court Justice Markowitz, and affirmed on appeal by the Appellate 
Division of «whe New York Supreme Court, we assume that the settle- 
ment to be made is improvident and inadequate, and that movants 

are aggrieved thereby. We also assume, although it is by no means 
clear, that the public treasury of the State was adversely affected 
by the failure of the Superintendent to collect more money from 


defendants. 


II 


Movants argue correctly (Point I) that when the Super- 
intendent was appointed Liquidator, he undertook a fiduciary 
obligation to Manhattan and its creditors. Whether he had an 
additional obligation to the taxpayers of the State of New York 
which Berg and Brandenburg can enforce is another question. Because 


it is the most simple question presented, we consider it first. 


New York has not permitted its taxpayers to act as private 
Attorneys General, to sue errant officials to prevent waste, Or review 
their conduct of public affairs because of generalized damage to 
the fisc. Application of Blaikie, 11 App.Div.2d 196, 202 N.Y.S.2d 


659, (lst Dept. 1960) Glen v. Rockefeller, 61 Misc.2d 942, 307 N.¥.S.2d 


46 (N.Y.Cty. 1970), aff'd. 313 N.Y.S.2d 938; St. Clair v. Yonkers 


atin 
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Raceway, Inc., 13 N.¥.2d 72, 242 N.Y¥.S.2d 43 (1963), cert. denied 


375 U.S. 970. 


As stated in Doolittle v. Supervisors of Broome County, 


18 N.Y. 155, 162 (1858) quoted with approval in Blaikie, supra: 


“Every person may legally question the con- 
stitutional validity of an act of the 
legisiature which affects his private rights; 
but if a citizen may maintain an action foi 
such a purpose in respect to his rights as a 
voter and taxpayer, the court may regularly 
be called upon to revise all laws which may 
be passed." (p.664 of 202 N.Y.S.2d) 


Also, as held in Blaikie: 


“When the capacity of the plaintiff to sue 
has been challenged, the rule denyiyng an 
individuai taxpayer the right *o test the 
constitutionality ef legislation has been 
enunciated consistentl’, unless his property 
rights are specifically and particularly 
affected thereby. See Kilbourne v. St. John, 
59 N.Y.21; Schieffelin v. Komfort, 212 N.Y. 
$20; 106: N.B. 675;. UsR.A.19LSD, 485; Bull. v. 
Stichman, 273 App.Div. 311, 78 N.Y¥.S.2d 279." 


Plaintiffs here as taxpayers, in their own right or repre- .. 
WG 
sentatively, lack standing to litigate the reasonableness or propriety’ 


of the settlement. 


We conclude this aspect of the matter by quoting the cogent r 


= 


expression of Morton J. Schlossberg, Esq., counsel to the Superintendemtg 


| 
| 
} 


re ee. 
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in an affidavit sworn to December 24, 1974, and filed in the 


Court of Appeals of New York: 


"Counsel no more represents the tax- 
payers of this State than he represents 
the man on the moon.” 
Nor could he ever do so. No federal constitutional requirement 
exists for a state to grant its litigious citizens in their 
capacity as taxpayers, any power to invoke judicial assistance 
for those faults in the conduct of government best resolved by 
recourse to the ballot. Efforts to create such a remedy have failed 


of adoption in New York. See Article I, §2 of the proposed Con- 


stitution of New York, rejected in the November 1967 general 


lection. 


ae & ®t 


‘ 


This action is a private action.2/ Manhattan is a 
privately owned co.;poration. If it were other than an insurance 


company, this litigation could !.ave been brought by its successor 


management, or by an assignee for the benefit of creditors existing 
under state law. 


If, as noted before, the Superintendent were a private 


party who had been defrauded in the typical §10(b) case, e.g. a 


e 


2 
ribbon cle:k who had been plund:red of his life savings by a 
bucket shop, he could, whenever satisfied by the terms of an 
out of court settlement proposed to him by the wrongdoers, settle 
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and discontinue his action. 


Movants urge that simply because a complaint in this 
case states a good claim under §10(bp) of the Securities Exchange 
Act of 1934 (15 U.S.C. §78j)(b)), the state court has no jurisdic- 
tien to pass upon the fairness and adequacy of the settlement. 
They rely principally on the plain meaning of §27 of the 1934 
act (15° .S.C..-§78aa). That. statute clearly grants to the District 
Courts of the United States exclusive jurisdiction of violations of 
ei0tb). Movants then argue ttat because the cate court lacks 
subject matter jurisdiction of the §10(b) claim, any final decision 
of the state court approving a settlement of the §10(b) claim 

° 

should rot have res judicata effect in the federal court. 

This is a non sequitur of the worst sort. While the 
state court cannot adjudicate a §10(b) claim, it can adjudicate 
the reasonableness and propriety of the exercise of his discretion 


hb, the State's fiduciary in settling such a claim. 


Here, the Superintendent is a state representative fiduciary 


acting for the state court. Knickerbocker Agency v. Holz, 4 N.Y.2d 
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4 
249, 173 N.Y.S.2d 602 (1958) 47 The relief he sought from the 


state courts was the authority to settle. The state courts did 
not thereby adjudicate the §10(b) claim, they adiudicated rather, 
the question of whether the Superintendent was acting fairly 

ind reasonably in the exercise of his discretion in concluding 

to accept a settlement proferred to him by such of the alleged 


wrongdoers in this case who remain solvent. 


The interest at stake in the management and liquidation 

f insurance companies such as Manhattan is exclusively a state 
interest. Federal public policy is found only in the acts of 
Congress and in federal court decisions. In none of these do we 
jnd any conflicting or overriding policv of a federal nature 
which interfere: ith the state's activities in regulating the 
insurance industry or the administration of defunct insurers, Or 
preventing the state's liquidator from compromising any civil 
claim. Sce Insurance Law, §510, et seq. Indeed, New York holds 


(Knickerbocker Agency v. Holz, 4 N.¥.2d 249, 250, 173 N.Y.S.2d 602, 


606 (1958)]) that: 


"Article XVI of the Insurance Law (§§ 510-546), 
insofar as it relates to the liquidation of insolvent 
insurance companies, is intended to and does furnish 


a ‘comprehensive, economical, and efficient method for 


hi 
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the winding up of the affairs' of such insurance com- 
panies by the Superintendent of Insurance (Motlow v. 
Southern Holding & Securities COrp., 8 Cir., 95 F.2d 
721, 724, 119 A.L.R. 1331). Those provisions of the 
Insurance Law ‘are exclusive in their operation and 
furnish a complete procedure for the protection of 

the rights of all parties interested’ (Matter of 
Lawyers Title & Guar. Co., 254 App.Div. 491, 492, 5 
N.Y.S.2a 484, 486). When an insurance company is, Or 
may become, insolvent, the Superintendent of Insurance 
may, under article XVI, apply to the Supreme Court for 
an order of liquidation (Insurance Law, §§ 513, 526). 
Under the order of liquidation, the Superintendent of 
Insurance is vested by operation of law ‘with the title 
to all of the property, contracts and rights of action' 
of the defunct insurance company (Insurance Law, § 514). 
The Supreme Court, in the liquidation proceeding, must 
take cognizance of the interests of the policyholders, 
creditors, stockholders, and the public (Insurance Law, 
§ 526), and it may issue such orders ‘as may be deemed 
necessary to prevent interference with the superintendent 
or the proceeding, or waste of the assets of the insurer' 
(Insurance Law, § 528). Clearly does the plan emerge 
that the Supreme Court, with the agency of the Superin- 
tendent of Insurance, was intended to have exclusive 
jurisdiction of claims both for and against an insur- 
ance company in liquidation." 


In short, insofar as concerns movants, the state court 


had the jurisdiction and power to enforce state policy and be wrong, 


as is claimed here, it was wrong, in approving the settlement,. 


ard no federal interest exists which requires this Court to overrida 


that determination. 


Motlow v. Southern Holding & Securities Corp., 95 F.2d 


(8th Cir. 1938) involved a controversy similar on its facts. 


ai te 
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Where, Motlu., a creditor of a New York insurer being liquidated 
under the same statutory procedures as is Manhattan, sought to 
enforce claims of the insurer against those who had procured a 
fraudulent transfer of its assets, thereby rendering it insolvent. 
The Superintendent of Insurance of New Yer¥, as liquidator of the 
insurer, had failed and refused to attempt to recover the assets 
said ante been transferred weonstully: In affirming a decree 


dismissing the bill, the Court held (pp. 724-25): 


“The statutes of New York relative to the liquida- 
tion of insolvent insurance companies [statutory cita~ 
tions omitted] are intended to and do furnish a compre- 
hensive, economical, and efficient method for the 
winding up of the affairs of domestic insurance com- 
panies by the superintendent of insurance of New York 
fer tre benefiz of all creditors. The liquidation -is 
intrusted to the official of the state who should be 
best qualified by training and experience for that 
purpose. Liquidation is effected by an order of the 
Supreme Court of the state of New York. Sections 403, 
404. Upon the entry of such an order the superintendent 

eof insurance, as liquidator, becomes the statutory 
successor of the corporation and is vested by operation 
of law with title to all of its assets, including choses 
in action. Section 404, subd. 2d. He is given the 
right to avoid fraudulent transfers and to recover 
property wrongfully transferred. Section 418, subd. 3. 
He is also given the right to sell or otherwise dispose 
of the real and personal property, or any part thereof, 
with the approval of the court. Section 421. [footnote 
omitted] . 


It thus appears that the superintendent of insurance 
of the state of New York, as liquidator of an insolvent 
domestic insurance company, is not given an uncontrolled 
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discretion over tke administration of the estate of 
the insolvent or over the disposition of its assets, 
but that his acts are measurably subject to the direc- 
tion, supervision, and control of the court entering 
the order of liquidation. 


The Circuit Court of Appeals of the Second Circuit, 
in the case of Tolfree v. New York Title & Mortgage Co., 
et al., 72 F.2d 702, certiorari denied, 293 U.S. 619, 

55 S.Ct. 216, 79 L.Ed. 707, has held that, by virtue of 
a similar order of court and article 1l of the Neéw York 
Insurance Law, section 400, et seq., the superintendent 
of insurance became in effect a receiver under the 
supervision of the state court. 


Whether the liquidator more nearly resembles a 
receiver than a trustee in bankruptcy (Glenn on Liquida- 
tion, pages 16, 17, 18), or ‘the successor to the ; 
corporation, and not a mere receiver' (Clark v. Williard, 
402 U.S. 222, 220, 54.S.Cte. Gis, 619, 78 b.24d. 1160), we 
do not consider of controlling consequence in this case. 


ee eS 

Furthermore, we think chere is no more reason for 
making the administration of the estate of an insolvent 
insurance company by a statutory liquidator under pro- 
ceedings commenced in the court of a state, subject to 
the jurisdiction of other courts, than for making the 
administration of such an estate in the hands of an 
equity receiver appointed by a court, subject to the 
jurisdiction of other courts. The reasons for non- 
interference are the same in either case. Experience 
has demonstrated that, in order to secure an economical, 
efficient and orderly liquidation and distribution of 
the assets Of an insolvent corporation for the benefit of 
all creditors and stockholders, it is essential that the 
title, custody, and control of the assets be intrusted to 
a single management under the supervision of one court. 
Hence other courts, except when called upon by the court 
Of primary jurisdiction for assistance, are excluded 
from participation. This should be particularly true as 


Te 
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to proceedings for the liquidation of insolvent insur- 
ance companies, for the reasons adverted to by Mr. 
Justice Cardozo in Clark v. Williard, [supra]. See, 
also, Glenn on Liquidation, pages 409, 410, §§ 278, 
279. 280. 


In Lion Bonding & Surety Co. v. Karatz, 262 U.S. 
77, 43 S.Ct. 480, 67 L.Ed. 871, the right of the 
Department of Trade and Commerce of Nebraska to 
liquidate the Lion Bonding Company, a domestic insur- 
ance company of that state, in accordance with the 
statutes of Nebraska and the orders of a state court 
of Nebraska entered pursuant to sucn statutes, free 
from interference by other courts, was involved; and 
the Supreme Court applied the rule that ‘where a 
court of competent jurisdiction has, by appropriate 
proceedings, taken property into its possession through 
its officers, the property is thereby withdrawn from 
the jurisdiction of all other courts.’ 262 U.S. ei ie 
88, 89, 43 S.Ct. 480, 67 L.Ed. 871. 


In O'Neil v. Welch, 3 Cir., 245 F. 261, the right 
of the insurance commissioner of Pennsylvania to 
liquidate the Union Casualty Company of rennsylvania 
pursuant to the statutes of that state was questioned. 
The court said, 245 F. 261, at page 269: ‘The act of 
the State in bringing suit was the exercise of a 
governmental power; the acts of the State court in 
pursuing a procedure established to insure the full 
accomplishment of that power stand for dominion over 
the entire subject matter in litigation, and subject 
the property of the corporation to its jurisdiction 
for the fu)Jl purpose of the judicial proceeding, which 
includes its possession. liquidation and distribution. 
We are therefore of opinion that the State court 
acquired jurisdiction not only of the corporation but 
of its property upon the inception of the proceeding, 
and, being first to acquire jurisdiction, is entitled 
to retain it until the State has wrought its function 
and until the jurisdiction invoked has been exhausted. ' 
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In Tolfree v. New York Title & Mortgage Co., 2 
Cir., 72 F.2d 702, already referred to, the court held 
that the superintendent of insurance, when authorized 
by a state court order to take possession Of property 
of an insuring company, became, in effect, a receiver 
under the supervision of the state court, and that its 
property was in custodia legis. The court said, 72 
F.2d 702, at page 704: ‘In such circumstances, under 
established rules of law, the federal courts should 
not interfere with the possession of the state court. 
Lion Bonding & Surety Co. v. Karatz, 962° U.8: 77, 42 
S.Ct. 480, 67 L.Ed. 871; Harkin v. Brundage, 276 U.S. 
36, 48 S.Ct. 268, 72 L.Ed. 457; Farmers' Loan & Trust 
Co. v. Lake Street Elevated fat broad (Co.,; 117 UiS. St 
61, 20 S.ct. 564, 44 L.Ed. 667; O'Neil v. Welch (C.C.A.) 
245 F. 261; People's Trust Co. v. United States (6.6.43) 
33 ¥.24 363... 74°" 


Within t’.e reasoning of Motlow, supra, and cases cited 
therein, Manhattan and its property were in custodia legis at all 
times since May 1963 when Manhattan was declared insolvent and the 


State court order appointing the Superintendent as liquidator, 


previously referred to, was entered. 
a 
IV 


Movants assert a constitutional due process claim. This 
claim is based upon (1) a limitation placed upon cross-examination 
by the Referee, and (2) the admission into evidence before the 


Referee of two documents claimed to be incompetent. The Court has 


nthe 
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read the record before the Referee, and concurs in the apparent 
conclusion of the State Court, that the procedures followed were 
not so erroneous as to constitute a denial of due process, 

rising tc constitutional dimensions; if they were, the proper 
procedure was to apply to the Supreme Court of the United States 
for certiorari from the final State Court determinations approving 
and ratifying the settlement. These issues were presented to the 
New York courts. Accordincly, this Court lacks jurisdiction to 
review these state court determinations of federal constitutional 
questions. Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923); 


Tang v. Appellate Division of N.Y. Sup. Ct. First Dept.., 487 F.2d 


TSG (20 Ci¥s E973). 


Section 539 of the Insurance Law provides in relevant 


part as follows: 


“The Superintendent may, subject to the approval 
of the court, 


(b) sell or compound all doubtful or uncollect- 
ible debts or claims owed by or owing to such 
insurer." 


A clear reading of the statute indicates that the court 


referred to therein means the State Court. We do not think, as 
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mova*ts apparently contend, that the state legislature intended 
thereby, nor could it, foist upon this Court, subject matter 
jurisdiction co adjudicate the validity of the exercise of his 
discretion by a state appcinted fiduciary. For example, let 

us assume that it was necessary for the Superintendent to pursue 
some claim belonging to Manhattan by action in t'e courts of 
Canada, or some other foreign nation granting access to its 
courts by American citizens. This could readily happen where 
an obligor had absconded, owing Manhattan money, and was not 
subject to in personam jurisdiction in New York. Clearly, the 
Superintendent, to the extent permitted, would have access to 
the foreign court to enforce the claim. Who would argue that 

a fair construction of the statute, §539, requires the foreign 


court to approve or disapprove a subsequent compromise? 


This case is neither a class nor a derivative action. 
Rules,23 and 23.1, F.R.Civ.P., accordingly, are inapplicable. 
Nor should this Court convert the suit which has been brought as 
an individual action, into a class action. United States v. 
Communist Party of the United States, 209 F.Supp. 132 (S.D.N.Y. 


1962). 
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In our view, plaintiff Superintendent when seeking in 
this Court to enforce a claim of an insurance company in dis- 
solution is entitled toall the rights of a private litigant, 
including the absolute right, if authorized by the State court 
whose agent he is. to settle or discuntinue on terns he considers 
proper, approved by the power to which he is answerable for the 


discharge o* his duty. 


We disclaim any reliance here or the abstention doctrine, 
which, as the Supreme Court held in Allegheny County v. Mashuda Co., 
360 U.S. 185, 188 (1959) is “an extraordinary and narrow exception 
to the duty of a District Court to adjudicate a controversy properly 
before it." Rathe-, we conclude that eny controversy as to whether 
the Superintendent is discharging his duties adequately by settling 
his case, is not a controversy which is or can be properly before 


° 
us. 


CONCLUSION 


The motion to inter’ene is denied. The motion to enjoin 
plaintiff from settling his litigation in accordance with the 


approval granted him by the State Court, is also denied. 


Settle order on five (5) days notice, which order may 


al 
provide that the consummation of the settlement, deiivery of 
the releases, and the filing of the stipulation of discontin- 
vance of this action shall be stayed for a period of fifteen 
(15) days from the date of entry thereof, for the purpose of 
permitting movants, if so advised, to apply to the Court of 
Appeals for a stay pending appeal. Although impressed by the 
quality of the advocacy in behalf of movants, the organization 
of the arguments made, and their apparent sincerity, this Court 
would decline any further or additional stay, if applied for, 
for want of merit. See Rule 8(a), F.R.App.P. 


Dated: New York, New York 
June 3, 1975 


Oantes L. Puta 


CHARLES L. BRIEANT, JR. 
U. GS. Ba ae : 
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1. But the prior case of A.T. Brod & Co. v. Perlow, 375 
F.2d 393 (2d Cir. 1967) cited with approval in footnote 7 of 


Mr. Justice Douglas’ opinion, supra, had previously held: 


"*(We do not] think it sound to dismiss a 
complaint merely because the alleged scheme 
does not involve the type of fraud that is 
‘usually associated with the sale or purchase 
of securities.' We believe that § 10(b) and 
Rule 10b-5 prohibit all fraudulent schemes in 
connection with the purchase or sale of secur- 
ities, whether the artifices employed invo)ve 
a garden type variety of fraud, or present a 
unique form of deception. Novel or atypical] 
methods should not provide immunity from the 
securities laws.'" 


And Judge Hays' dissent in this case in the Court of Appeals 
(P.361 of 430 F.2d) suggested a factual basis (sale of, stock) to 


uphold the complaint, different than the one eventually adopted. 


2. As noted in Jennings and Marsh, Securities Reguiation 


(1972 ed.), p. 1059: 


“Neither the statute nor the Rule purports 
to give any private right of action to a person 
injured by a violation thereof, but merely makes 
certain conduct ‘unlawful.' Since other sec- 
tior; of the Securities Act of 1933 and the 
Securities Exchange Act of 1934 which were 
intended to create civil liability carefully 
spell out that liability and its limitations, 
it can be forcefully argued that Section 10(b) 


md 


3. 


was not intended to create any civil liability. 
However, every case which considered the ques- 
tion had held, in accord with [Fratt v. Robinson, 
203 F.2d 627 (9th Cir. 1953))} that ia private 
right of action is available for a violation of 
the Rule, and this question was finally settled 
by the United States Supreme Court in Superin- 
tendent of Insurance v. Bankers Life and Casualty 
Company, 404 U.S. 6 .- which disposed of it 
casually in a footnote." 

3. Court approval granted to stipulations entered upon such 
sectlements where plaintiffs are sui juris and suing in their own 
right, is formal only, and required in this District sOlely for 
the purpose of maintaining docket control. Indeed, such orders 
may be signed by the Clerk of the Court, although such practice 
has fallen into disuse since the adoption > the Individual 


Assignment Calendar, See Rule 12 (b) of the General Rules for 


the Southern and Eastern Districts of New York. 


4. The status of the Superintendent as liquidator is that 
of a New York State statutory receiver, acting under the super- 


vision of the New York Supreme Court, Tolfrea v. New York Title 


& Mortgaye Co., 72 F.2d 702, 704 (2a Cir. 1934); Matter of Lawyers 


Mortgage Co. (Russell), 293 N.Y. 159 (1944). 
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| UNITED STATES DISTRICT COURT 

| SOUTHERN DISTRICT OF NEW YORK 

) --------- nnn ern ran x 
SUPERINTENDENT OF INSURANCE OF THE 
STATE OF NEW YORK, AS LIQUIDATOR OF 


MANTi® TTAN CASUALTY COMPANY, 


Plaintiff, 
-against- 63 Civ. 2490 (CLB) 


NOTICE OF MOTION 
FOR SUNDRY RELIEF 


| 
| 
| 
— LIFE AND CASUALTY COMPANY, 
IRVING TRUST COMPANY, BELGIAN AMERICAN 
| BANKING CORPORATION, BELGIAN AMERICAN 
BANK & TRUST COMPANY, GARVIN, BANTEL & 
| COMPANY, NEW ENGLAND NOTE CORPORATION, 
| THE ESTATE OF GEORGE K. GARVIN by RUTH 
M. GARVIN, THE ESTATE OF JAMES F. 
BEGOLE by PATRICIA C.R. BEGOLE, as 

l Bxecutrix, JOHN F. SWEENEY, THE ESTATE 
| OF STANDiSH T. BOURNE, by STANDISH T. 

| BOURNE, JR., 


ce ef oe oe ef 08 8 8 8 8 8 oF ce ee eo se ee 


TAKE. NOTICE that upcn the annexed affidavit of NORMAN 
ANNENBERG, verified the 6th day of February, 1975, and the No- 
tice dated November 19, 1974 filed by Norman Annenberg, E&q., 

a motion will be made on the 25th day of February, 1975 at 9:30 
a.m, or as soon thereafter as counsel can be heard, before Judge 
i Charles L. Brieant in Courtroom 706 for an order: 

1. Granting Harry Berg, on behalf of all creditors %f 
Manhattan Casualty Company ("MCC"), Florence H. Brandenburg as 


Executrix of the Estate of Matthew H. Brandenburg, as sole stock- 
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holder of MCC, and Harry Berg and Florence H. Brandenburg, on 
behalf of the taxpayers of the State of New York, leave to inter- 
I yvene for the purpose of protecting the rights of MCC, its credi- 
i tors, the sole stockholder of MCC, and the taxpayers of the 

State of Néw York; 

2. Enjoining the parties to this action from inter- 

} posing in the action, any defense based apon any judgment entered 
in the State Court of this State, which approves a settlement 


| agreement made as of June 8, 1972 and from using same to seek & 


s 
* 
s 


éismiseal of this case; 
| 3. Enjoining the parties from releasing the defendants, 
l on behalf of MCC, of the claims asserted in this case on behalf 
| of MCC; 
4. Granting the intervenors the right to amend the 
complaint in this action to assert, : = pendent claim, the claim 
asserted in the Supreme Court of the State of New York, County 
of New York, Index No. 11358/65; 

§, Determining that the Supreme Court of the State of 
New York, had no jurisdiction to pass upon the fairness and rea- 
sonableness of the settlement agreement ! as of June 8, 1972 
and that any order or judgment of the courts of the State of 
New York is a nullity insofar as the action in this court is 


concerned; 


-2< 
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6. Determining that in the State Court, mMcc, the credi- 


l tors of MCC, the sole stockholder of MCC, and the taxpayers of 


the State of New York were deprived of procedural and substantive 


} due process; 


‘7. Disapproving the settlement agreement made as of 
i June 8, 19733 

8. For such other and further relief as may be just. 
fhe grounds upon which the above relief is requested, 


are set forth in detail in the attached memorandum which is 


hereby made a part hereof. 


Your ete., 


ys <a 
ono” 


NORMAN ANNENBERG, as Attorney for 
Harry Berg, on behalf of all cre- 
ditors of MCC, for Florence H. 
Brandenburg, Executrix, as sole 
stockholder of MCC, of Harry Berg 
and Florence H. Brandenburg, on 
behalf of the Taxpayers of the 
State of New York. 


| JOSEPH J. MARCHESO 

11251 Avenue of the .Americas 
| Rocke feller Center 

New York, New York 10020 


BANKERS LIFE AND CASUALTY COMPANY 
| Jacobs, Persinger & Parker 
170 Pine Street 


| New York, New York 
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IRVING TRUST COMPANY 

Winthrop, Stimpson, Putnam & Roberts 
40 Wall Street , 
New York, New York 


EUROPEAN-AMERICAN BANKING CORPORATION 
and EUROPEAN-AMERICAN BANK & TRUST 
COMPANY 

Sullivan & Cromwell 

48 Wall Street 

New York, New York 


GARVIN, BANTEL & CO. and 
Estate of George K. Garvin 
Seits & Shapiro 

110 East 42 Street 

New York, New York 


ESTATE OF JAMES F, BEGOLE 
Jillson, Bedford & Hoppen 
115 Broadway 

New York, New York 


NEW ENGLAND NOTE CORPORATION 
c/o Clerk of the Court 
United States “istrict Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


ESTATE OF STANDISH T. BOURNE 
by Standish T. Bourne, Jr. 
Standish T, Bourne, Jr. 

R. D. #2 

Allentcyw:, Pa. 18102 


JOHN ~. SWEENEY 

c/o Clark «©? the Court 
United Staces Dic:rict Court 
United States <“;ucthouse 
Foley Square 

New York, New York 10007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SUPERINTENDENT OF INSURANCE OF THE : 
| STATE OF NEW YORK, AS LIQUIDATOR OF 
MANHATTAN CASUALTY COMPANY, 


Plaintiff, 


, =against- 63 Civ. 2490 (CLB) 
BANKERS LIFE AND CASUALTY COMPANY, 
IRVING TRUST COMPANY, BELGIAN AMERICAN 
BANKING CORPORATION, BELGIAN AMERICAN 
BANK & TRUST COMPANY, GARVIN, BANTEL & 
COMPANY, NEW ENGLAn: NOTE CORPORATION, 
} THE ESTATE OF GEORGE K. GARV=IN by RUTH 
M. GARVIN, THE ESTATE OF JAMES F. 

| BREGOLE by PATRICIA C.R. BEGOLE, as 
Executrix, JOHN F. SWEENEY, THE ESTATE 
OF STANDISH T. BOURNE, by STANDISH T. 
BOURNE, JR., : 


7 08 © ef 08 se G8 8 © se © of 98 2 o8 Of ty 


Defendants. : 
se ee So ae ee ee ee ee ee 


STATE OF NEW YORK ) 
: 8. 

COUNTY OF NEW YORK) 

NORMAN ANNENBER®, being duly sworn deposes and says: 

I am the attorney for the proposed intervenors. I re- 
: presented them in the p. ceedings in the State Court and am fa- 
} miliar with the facts. In the State Court they were objectors 
to the settlement made hy the Superintendent of Insvrance of the 


State of New York ("Supt."), to settle claims made by the Supt. 


on behalf of Manhattan Casualty Company ("MCC"). 


Bi 89 

his is an affidavit in support of the motion made by 
the intervenors for the relief requested in their Notice of Mo- 
tion. 

Basically, the intervenors are asking this court to 
] pass upon and disapprove as unfair and inadequate, a settlement 
agreement made by the Supt. in a document dated as of June 8, 
1972. By that document the Supt. sought to settle and compro- 

mise two actions which were brought by him on behalf of MCC, 

} an insurance company in liquidation. The main action, the within 
action, was commenced in this court on August 19, 1963, and was 
predicated upon the claim that the defendants had defrauded MCC 
in violation of Sec. 10(b) of the Securities Exchange Act of 
1934 and Rule l0b-5 of the Rules and Regulations of the Securi- 


| ties Exchange Commission thereunder. 


————— 


The other action was brought in the Supreme Court New 

| York County, was based upon similar facts as the Federal case, 
but pleaded common law fraud, conversion and negligence. ‘he 
Stata Court action was commenced on or about July 23, 1965, two 

/ years after the Federal action, and virtually no proceedings were 
conducted therein. All significant proceedings took place in 
this court even to the point of taking it to the United States 
Supreme Court for the purpose of establishing that a Sec. 10(b) 


ay 
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| claim was asserted over which the Federal courts had jurisdiction, 


| Where the well known and oft cited decision entitled Supt. of Ins. 


v. Bankers Life, 404 US 6 (1971) was rendered. 


The stipulation of settlement provided that the Supt. 
| would make application to the Supreme Court, New York County, and 
pnot the Federal Court, for approval of the settlement, and upon 
approval by the State Court, the actions in both courts would be 
dismissed, the defendants would be granted general releases, and 
one million dollars would be paid to the Supt. on behalf of MCC. 
| Pursuant thereto, the Supt. made an application to the State 
} Supreme Court for approval of the settleme t. Intervenors Berg 
on behalf of MCC's creditors, and Brandenburg, as sole stock- 
holder of MCC, appeared to oppose the settlement. In addition *> 
claiming that the settlement was unreasonable and inadequate, the 
| objectors claimed that the State Court lacked jurisdiction to pass 


| upon the eaclusively Federal claim predicated upon the defendants’ 


| ceuiabine of Sec. 10(b) of the Exchange Act. 


| The objectors’ jurisdictional challenge, predicated upon 
jthe claim that only the Federal Court had jurisdiction to pass 
}Upon the fairness and reasonableness of the settlement, was over- 


ruled by the Special Term of the State Supreme Court, which ap- 


} pointed a special referee to hear and report on the fairness of 


a 
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the settlement.' As will be shown in the memorandum submitted 


herewith, the State Supreme Court erred in rejecting the argu- 

f ment of the objectors that only the Federal Court had jurisdic- 

} tion to pass upon the fairness of the settlement. As will be 
further ~hown in that memorandum, while the Special Referee pur- 
} porte. <0 hold a hearing, he denied the objectors right to ex- 

! plore or cross examine concerning matters which were vital to any 
: ‘isehtaeeiibe determination as to the fairness and adequacy of the 
| settlement. 

On June 4, 1973, the referee submitted his report in 

| which he recommended court approval of the settlement. Upon mo- 
| tion of the Supt., the Special Term of the State Supreme Court 
approved the settlement in a short memorandum opinion. As will 

| be shown in the memorandum submitted herewith, on the basis of 

# the findings of fact made by the Special Referee, the settlement 

| should be disapproved as unfair and inadequate. 

The objectors appealed the State Supreme Court's ap- 

| proval of the settlement, to the Appellats Division, First De- 

| partment. The Appellate Division unanimously affirmed the deter- 
} mination below without opinion. The objectors moved in the Ap- 

i pellate Division for reargument, or in the alternative, for leave 
| to appeal to the Court of Appeals. This application was unani- 
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mously denied without opinion by the Appellate Division. On 
December 20, 1974. the objectors moved in the State Court of 
Appeals for leave to appeal to the State Court of Appeals. That 
notion has not yet been determined. 

In the meantime, on November 19, 1974, the intervenors- 
objectors filed in this court, a Notice stating that they intended 
on behalf of MCC, the creditors of MCC, the sole stockholder of 
MCC and che taxpayers of the State of New York, to object to any 
dismissal of this action pursuant to any order of the courts of 
the State of New York or a»y agreeme:r Setween the plaintiff 
and defendants, and that pursuant to Rule 23.1 of the PRCP, the 
parties were required to give notice to the objectors, concerning 
any endeavor to obtain dismissal of the action. Pursuant to said 
Notice, Judge Charles L. Brieant, to whom this case has been as- 
signed, requested counsel to appear before him on January 27, 
1975. As @ result of the proceedings which took place at that 
time, Judge Brieant direczzd the intervenors to make the within 
motion even though the State Court of Appeals had not yet deter- 
mined the motion for leave to appeal thereto. 

In the memorandum which is submitted herewith, the in- 
cervenors have substantiated their fact allegations by reference 
to the Appendices of the Supt. and the Objectors in the Appellate 


ai, 


4a 


| Division. A copy of each of said appendices will be filed here- 


i with for the benefit of the court. 

For the reasons which appear in the memorandum in sup- 
port of this motion, which is submitted herewith, deponent re- 
spectfully prays that the relief requested in the Notice of Mo- 


tion be granted. 


Ca ntetin 


NORMAN ANNENBERG 


Sworn to before me this C+, 
day of February, 1975. 


WS - 
1s. ' 
Notary Publ':, State of New York 
No. 71-6258539 


eit. 3 in Nowe York Cevivy 
Crsemnatan Expires ards 98, 1975 


Pe areas 


| 44 
|| UNITED STATES DISTRICT COURT 
|, SOUTHERN DISTRICT OF NEW YORK 


nave ce -- *@© @# e@ ee @ os «+ @& & &@ @ @ @ ¥ 


|| Superintendent of Insurance of the 
|, State of New York- as Liquidator of 
'|MANHATTAN CASUALTY 0’ ’ 


| 
} Pl intiff, 
| 

|| BANKERS LIFE AND CASUALTY COMPANY, : 63 Civ. 2490 (CLB) 
| IRVING TRUST COMPANY, BELGIAN AMERICAN 

|BAU'KING CORPORATION, BELGIAN AMERICAN 

ll saNX & TRUST COMPANY,GARVIN, BANTELL & 

||COMPANY, NEW ENGLAND NOTE CORPORATION, : 

|THE ESTATE OF GEORGE K. GARVIN by RUTH 

ia. GARVIN, THE ESTATE OF JAMES F. 

|| BEGOLE by PATRICIA C. R. BEGOLE, as 
|Executrix, JOHN F. SWEENY, THE ESTATE 


~against- 


ee 


|}OF STANDISH T. BOURNE, by STANDISH T. 


BOURNE, JR., 


| 

i| 

| 

Defendants. : 
! 

Ieee eee eee ee ee eee ee ee x 
! 
| 


STATE OF NEW YORK ) 
: sS.: 
COUI TY OF NEW YORK} 


says, that he is a partner of Joseph J. Marcheso, attorney for 
jplaintife, Superintendent of Insurance, and he submits this 
jaffidavit in opposition to the motion of the "intervenors- 


| 
MORTON J. SCHLOSSBERG, being uuly sworn, deposes and 
! 
I 
t 
| 
|| objectors" for sundry relief. 

t 


{ 

' 

! 

| I must agsume that counsel fox the objectors used the 

: 

| term "sundry relief" because he had as much difficulty attempting 
! 

Ito define what he was seking as I have had attempting to determine 
= relief requested. My task might have been eased had counsel 


{ 
| 


| 


. bs > 
% ’ 


49 
able Rules or statutory authority. I can only 


cited the applic 


surmise that his failure to do so was brought about because no 


ii;gsuch authority exists. 


| Perhaps counsel has lost sight of the fact that he is 


no longer litigating issues in the state court. Except for the 


| purported intervcution motion, the relief he now seeks is pre- 


cisely the same relief he sought in the Supreme Court of New York, 


the Appellate Division and the New York Court of Appeals. Indeed, 


his supporting memorandum is a virtual duplication of his brief 


to the Court of Appeals in support of his motion for leave to 


appeal. 


One would have th it that having seen each of these 


arguments summarily rejected by three courts (the Court of Appeals 


denied objectors’ motion for leave to appeal on February 12, 1975), 


counsel would hav. either abandoned his argument or at least offer 


ease new. Alas, such is not to be the case and for the 


fourth time the same baseless argunents are advanced. 


have been at least an argument to be advanced 


of this Court or within the purview of the instant proceeding. 


Objectors persist in arguing that the settlement is not fair 


and reasonable in spite of the fact that the highest court of 


Furthermore, the adequacy of the 


What may 
in the state court does not even come within the jurisdiction 
| Hew York has ruled that it is. 

} 


settlem2nt is of no consequence in the voluntary discontinuance 


of the present actidn. The dismissal of this case is governed 


solely by the provisions of Rule 47a) of the Federal Rules of 


! 
| 4G 


lCivil Procedure and objectors have utterly failed in their attempt | 


j 
to bring the act‘on within such Rules as require approval of the ' 
' 


court (e.g., Rule 23 or Rule 23.1). 


Objectors here challenge the authority of the state 
courts to determine the fairness and reasonableness of the settle- 
| 


ment. Of what consequence is that determination to the instant 


action? The Superintendent was required by state law to seek 


now free to discontinue the action in this Court without further 


japprovel of the settlement. Having received such approval he is | 
approval. | 


And on what authorit. do the objectors rely in asking 


lthis Court to determine that they were denied due process in the 


hearings before the Referee? What was there involved was an 
independent proceeding in the state court having nothing what- 


ever to do with the issues in the instant case. This Court 


simply has no jurisdiction to review the determinations of the 


raised the due proces: argument up to the highest court in New 


lyork and each time it was rejected. Any remedy which may still 


se does not lie within the four corners of this litigation 
é review of these issues must be denied herein. 
| 


2 courts in a separate «nd independent proceeding. Objectors 
The question of the fairness cf the settlement and 


greene Objectors' attempts to remove these matters to the 
festezas court were summarily rejected. Having failed in their 


related issues were properly heard and determined in the state 
efforts, objectors now seek to relitigate all of those issues | r 


in a federal forum where jurisdiction is lacking. They are clearly: 


| 
| 
| 


lin error. 


i 
H 
i 


| The motive of the objectors ‘n seeking their “sundry” 


relief is capsulized at page 2 of Annenberg's supporting affidavit 


where he states: "Basically, the intervenors are asking this | 
court to pass upon and disapprove as unfair and inadequate, a 


settlement agreement made by the Supt. in a document dated as of 


June 8, 1972." At the outset I should point out that counsel has 


. 3 | 


jaction, While it is difficult to ascertain precisely what status 


assumed that his clients are indeed intervenors in the pending 


the objectors have, if any, as shown by the accompany.ing memoran- 
jeun of law in opposition to the motions, it is clear that they 


are not intervenors. One does not become an intervenor simply 


; by adopting the label any more than one can claim to be entitled 
a notice of the discontinuance of an action by reference to 


Rule 23.1. 


Leaving aside the procedural defects (application not 
timely made, failure to annex to a proposed pleading), I submit 
that there is no basis upon which intervention can be granted to 
the objectors. The claim of intervention is pressed by (a) Berg, 
a claimant, (b) Estate of Brandenburg, alleged to be the sole 
stockholders of MCC, (c) the creditors of MCC, and (d) the tax- 

geneers of the State of New York. 
| (a) Berg. Berg had a claim against MCC in the amount 
| 


of $,9,000. The Superintendent objected to the claim and a 


6 referee allowed $2,500. Berg has appealed but has not yet 


| 


48 
perfected his appeal. In any event, the Superintendent has esta- 
\[bished a reserve of $80,000 on this claim over and above the 
if 


jjproposed settlement so that Berg is fully protected should he 


prevail on his appeal. He has no standing in the present action 


(b) Estate of Brandenburg. The stock of MCC allegedly 


and no right to intervene. 
virtue of the fraud committed by Begole and others against MCC. 
It is tainted stock and the Estate has no greater rights to 


acquired by Brandenburg was the same stock acquired by Begole by 
i in any distribution than the rights of Begole. As a 


= Begole had no claim against the assets of MCC nor does 


the Estate. In addition, separate actions begun by Brandenburg 


jin this Court and in the state court against the defendants 
herein were either dismissed as a matter of law or voluntarily 


discontinued by Brandenburg. The Estate has waived its richt 


to join in this proceeding and intervention should be denied. 


(c) The Creditors of MCC. The Superintendent, pursuant 


'to the Insurance Law, was vested with the obligation to represent 


oe creditors of MCC. In so doing he commence’ this action and 
nas succeeded in bringing about a settlement which has not only 
{ 


jbeen held to be fair and reasonable by the hiyhest court of New 
il 
York, but which will result in payment in full of all proper 


creditors' claims. The creditors of MCC have been and continue 


i 
| 
| 


, 


to be properly and adequately represented by the Superintendent 


and there exists no basis in law or fact for intervention on 


their behalf hy counsel for the objectors. It should be noted 


i 

i| 

I 

H 

|| that except for Berg, who has no standing, counsel cannot point 
f 

| 


to a single creditor he claims to represent. 


(2) The Taxpayers of the State of New York. As shown 


in the accompanying memorandum of law, no taxpayers' funds have 


| been or will be used in the satisfaction of claims against MCC. 


i 
|, Each of the special funds are created by means of assessments 


! 


|against insurance companies doing business ir New York. Further, 


| 


;except for administration expenses, these funds will be reim- 


bursed in full for the monies advanced to pay claims against MCC. 
The taxpayers having no interest in this litigation, a claim to 


intervene on their behalf must be denied. 


| 
| 
| 
| 
| 


and reasonable has been decided in favor of the Superintendent by 


the Court of Appeals of New York. It is no longer an issue in 


the state court and it is not now nor was it ever an issue in 


addressed to the settlement should be denied. The objectors have 


| 
the present action. Each and every one of the "sundry" motions 
no standing to appear in this proceeding as intervenors and so 


WHEREFORE, your deponent respectfully prays that an 


order be entered herein denying objectors’ motions for "sundry 


| 
much of the motions seeking intervention must simila: 1y be denied. 
| 


relief” in their entirety. 


Morton J'. Schlossberg 


Sworn to before me this 


4#5°* day of February, 1975. 


a y. 
Af i — 
bh ft i? At Gr rsa 


Notary Public 


our 


| 
The question of whether or not the settlement is fair 
‘arch 30, 1976 
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UNITED STATES DISTRiCT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Oe ai lae s eohegs re en ee ane en ee eee =) era 

SUPERINTENDENT OF INSURANCE OF THE 

STATE OF NEW YORK, AS LIQUIDATOR OF 

MANHATTAN CASUALTY COMPANY, : 63 Civ. 2490 (CLB) 
Plaintiff, : Affidavit 

-against- 

BANKERS LIFE AND CASUALTY COMPANY, 

et al., 
Defendants. 

PRA Be ok ely ceed eae SRE ET Ce teem Oper een 


STATE OF NEW YORK ) 
| SBsc2 
COUNTY OF NEW YORK ) 


MICHAEL M. MANEY, being duly sworn, deposes and 
says: 

I am a member of the bar of this Court and of the 
firm of Sullivan & Cromwell, attorneys for defendants 
European-American Bank & Trust Company and European-American 
Banking Corporation, as successors to Belgian-American Bank 
& Trust Company and Belgian-American Banking Corporation 
(hereinafter "Belgian-American"). I submit this affidavit 
in opposition to the motion of applicants Berg and Mrs. 
Brandenburg to intervene and for other relief. The function 
of this affidavit is to bring before the Court a brief 
synopsis of events which has taken place in this and 
related actions over the twelve years that this action has 
been pending. ‘ 

The events which are set forth as the allegations 
of the complaint occurred primarily between January 1962 and 


January 1963. 


vl 


An investigation conducted b, ie Mew York State 


Insurance Department into the financial affairs 9f Manhattan 
Casualty Company was, on informaticn and belief, comenced 
sometime in May 1963. At the time of that investigation 
Mr. James F. Begole, who was at that tire the registered 
owner of all of the stock of Manhattan Casualty Company, 
was subpoenaed to appear on May 16, 1963 before the Insurance 
Department. Matthew H. Brandenburg, Esq., on behalf of 
whose estate Mrs. Brandenburg is moving in this action, was 
retained as counsel for Mr. Begole to represent him before 
the New York State Insur-nce Department. A copy of a 
stipulation, executed on the application of the Superint ndent 
of Insurance for an order app: eheniing Mr. Begole, which 
stipulation is signed by Mr. Bran’enburg as attorney for 
Mr. Begole, is attached hereto as Exhibit A. 

On May 24, 1963, cue corporation charter of 
Manhattan Casualty Company was surrendered and Manhattan was 
liquidated by an order signe by Hon. Peter A. Quinn, a 
Justice of the Supreme Court, New York County. Matthew 
Brar “enbufg was noted on the record as representing his 
client. James F. Begole, at the liquidating proceeding. 
The Superinr<eicent of Insurance was appointed liquidator by 
the May 24, 1963 order and brought actions in this Court, 
in 1963, and in the Supreme Court, in 1965. Copies of the 
liquidat‘on order and the Superintendent's complaint in the 
Supreme Court ere attached as Exhibits B and C to this 
affidavit. . 

In a letter to Hon. Fioravante G. Perrotta, Deputy 


Superintendent of Insurance, dated June 5, 1963, Matthew 


Brandenburg revealed his intention, apparently formed when 


’ 


he first acquired his Manhattan stock from Begole as his 


ag 

J? 
fee, to sue in an independent action those individuals 
(other than Begoie and Sweeney) who were allegedly responsible 
for the loss of Manhattan assets A copy of that letter 


is annexed hereto as Exhibit D. 

On or about March 21, 1966 Matthew Brandenburg 
commenced an action in this Court. The action was dismissed 
with regard t» defendant Garvin, Bantel & Co. on September 
26, 1967, and with regard to Irving Trust on May 10, 1968. 
With reference to Belgian-American, the action was d’‘scoun- 
tinued by stipulation. A copy of the federal complaint, the 
Garvin, Bantel & Co. dismissal order, the Irving Trust 
dismissal order, and the Belgian-American stipulation and 
Order are annexed hereto as Exhibits E, F, G and H. 

A substantially identical action wes also c. wmerced 
by Mr. Brandenburg in New York Supreme Court » or ahout 
March 1966, and that action was dismissed on r-tion by 
judgment entered September 29, 1972. A copy of the complaint 
and the judgment in that action are annexed hereto as 
Exhibits I and J. 

Upon i.nfermation and belief, on or about July 7, 
1968 Matthew Brandenburg died testate, naming Florence 
Brandenburg as sole legatee, and thereafter Mrs. Brandenburg 
was granted letters of administration. A copy of the decree 


of the Surrogate's Court is annexed hereto as Exhibit K. 


Sworn to before me this 


ao, day of February, 1975. 


Notary Public 


EMEEN L. PRANKILYN 
NOTARY PUBLIC, Stete of New York 
No. 31 1303130 _ > 
Qualified in New York Coun i 
Commission Expires March 30, 1972 3 
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Letter of NORMAN ANNENBERG, Esq., Attorney for Objectors, 
dated March 20, 1973, to Hon. SAMUEL M. GOLD, Referee 


April 9, 1973, he il) be ree to present testimony concerning the 
sufficlenay of a: ate to pay of creditors of Manhattan Gasualty 
Company. He has also advise you that mo official financial doc.mente 
will be prepared for that bearing. 


™ order that I may be prepared to eumine any persons 
produeed by .wbe Supsrimtenient to give teetimuay, request is made 
that I be furwished with copies of all] working papere which wil. be 


testimony will be offered; and that I he granted the right to exumine 
euch percoms om a pre-hearing basis at least ono (1 te 


— 


Very truly yours, 


oc.: Joseph J. Mardheso, ie,, 
Leonard E, Minches, e.. 


eH . * 
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LETTER OF JOSEPM'J. MARCHESO, ESQ., ATTORNEY FOR SUP'T OF 
INSURANCE, DATED MARCH 22, 1973, to HON. SAMUEL M. GOLD, REFEREE 


Law Ovricaa 
or 


Jossru J. MarRcuESO 
45 Rocaegre1rrer Piaza 
New Yora. N.Y. 10020 


(m2) 842-8360. 


Joszrs J. Mancuzso 
Mowrox J. ScuLosspaRo 


Were 


1. Navman 


Pure M. Kazi March 22, 1973 


Honorable Samuel M. Gold 
595 Madison Avenue 
New York, New York 


Re: Manhattan Casualty Company 
Dear Judge Gold: 


We are in receipt of a letter dated March 20, 1973 
from Norman Annenberg, counsel for the objectors in the above- 
entitled matter. 


“@r. Annenberg has already been furnished with copies 
of the financial statement of Manhattan as at July 31, 1967, and 
March 24, 1963. He has also been furnished with a copy of the 
statement of additional funds r+... ced to pay all claims as at 
December 3], 1972. These documencs were prepared from the books 
and records of Manhattan as well as a review of all of the claim 
files in possession of the liquidator. To our knowledge there 
are no “working papers” and the testimony to be offered at the 
next hearing will be based on those documents already furninhed 
to Mr. Annenberg and a review of the claim files. 


We strenuously object to Mr. Annenberg’s request that 
he be furnished with the names and the relationships to the 
Superintendent of those persons who will be testifying, and his 
further request that he be given the right to examine these 
persons prior to the hearing. We know of no authority permitting 
such an examination, nor are we aware of any proc :eding in which 
a prehearing examination was allowed or conducted. Mr. Annenberg 
will, of course, have the right and opportunity to conduct a 
cross-examination of any and all witnesses who will be produced 
by the Superintendent and we respectfully urge that his examina- 
tion of witnesses be limited to the permitted and customary 
cross-examination at the hearing. 


vu ou | 
LETTER OF JOSEPH J. MARCHESO, ESQ., ATTORNEY FOR SUP'T OF 
INSURANCE, DATED MARCH 22, 1973, to HON. SAMUEL M. GOLD, REFEREE 


Hon. Samuel M. Gold 
March 22, 1973 


Page -two- 


Should Your Honor wish to hear argument with respect 
to Mr. Annenberg's request we are prepared to be p.esent at any 
time or place that Your Honor may fix, although it is our present 
view that his request should be denied and that no hearing on 
his applicaticn is necessary. 


cc: Hon. James W. Dowling 
Norman Annenberg, Esq. 
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LETTER OF HON. SAMUEL M. GOLD, REFEREE, DATED MARCH 23, 1974, 
TO WORMAN ANNENBERG, ESQ., ATTORNEY FOR OBJECTORS 


GOLD, FARRELL & MARKS 
ATTO@NEYS AND COUNSELORS AT LAW 
Se68 MADISON AVENUE 
NEW YORK, N.Y. 10022 


THOMAS ®. FARRELL (a'@) @38-e800 


“MARTIN BR. GOLD SAMUEL ™. SOLO 
LEOMARD MM. MARES counser 


ERIC BRE uw 4 
an ORhLw AGER 


March 23, 1973 


Norman Annenberg, Esq. 
250 West 57th Street 
New York, New York 10019 


In re Manhattan Casualty Company 
Dear Mr. Annenberg: 


This is to acknowledge receipt of your lettei of 
March 20, 1973 with reference to the adjourned hearing on 
the reference in the above-matter. I also have the reply 
thereto of Mr. Joseph J. Marcheso, dated March 22, 1973; 
a copy of which has presumably reached you. 


After careful consideration of your request and 
the objections thereto set forth in Mr. Marcheso's letter, 
I beg to advise that your request is denied and that the 
hearing shall go on as scheduled at my offige on April 9, 
1973, at 10:00 A.M. 


SMG: adh 
ce: Joseph J. Marcheso, Esq. 
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MANHATVAN CASOAMTY COMPANY "6h LIQUI DET ION <- STATEMENT OP ; 
ADDITIONAL FUNDS REQUPRED TO PAY ALL CLAIMS AS AT DECEMBER 31, 1972 


ASS ILITIES DECEMBER 31, 1972 
ASSETS 
: fash (Free) 53,985,000. 
Securities (Market Value 
December 31, 1972) 2,620,000. 
Reinsurance Reco. ble 6,000. 
Cash in Revolving 4 75,000. 
7 -« Assets $6,686,000. 
2 LIABILITIES 
Preferred Claims $ 406,601. 
General Claims 
Allowed and Reserved $6,655,240. 
Deferred 400,000, 
Total General Claims $7,055,240. 
Total All Claims $7,461,841. 
Less: Paid to Date 732,547. 
Balance to be Paid $6,729,294. 


Deficit - December 31, °972 ($ 43,294.) 


Estimated Future Expenses (Not 

Recoverable from Security Funds) $ 275,000. 
Estimated Puture Administrative 

Expenses ‘Including Cost of 


Filing Final Accounting) 450,000. 
Total Estimated Future Expenses ( s__225,000.) 
Total Additonal Funds Required (¢__768,294.) 


SECURITY FUNDS EXPENSE REIMBURSEMENTS 
RECEIVED THRU DECEMBER 31, 1972 


Stock Workmen's Compensation Security Fund $ 286,783.49 
Stock Public Motor Vehicle Liability Security Fund @ection 330) 37,487.01 
Motor Vehicle Liability Security Fund (Section 333) 1,796,524.66 


2,120,795.16 
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ADDITIONAL FUNDS REQUIRED TO PAY ALL CLAIMS AS 
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MANHATTAN CASUALTY COMPANY IN LIQUIDATION 
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COLLOQUY 


furnished to me by the liquidator, having 
been picked wu. by him for use during the 
interim period in preparing for this hearinc, 
his request for pre-hearing examination .v.it- 
nesses and pre-hearing submission of working 
papers was denied. 

I did that by a letter,I think, of 
March 43, 1973. 

Do you want to make any comment on that? 

MP. ANWEMBERG : Yes, I would like to, 
your bonor. 

THE REFEREE: Yes? 

MR. ANNENBERG: First I would like to 
say I am going to move to strike from the record 


the statement called "Statement of additional 


' funds required to pay all claims as of December 31, 


1972," which your Honor said or suggested should 
«~~ deemed in evidence, on the ground that it is 
hearsay and wholly not admissible into evidence. 
Second, your Honor, we have to go down 
to the court -- 
THE REFEREE: That application is denied. 


Now, next. 


MR. ANNENBERG: Also on the ground that 


eee ne 


2 


LALLAN R. PETER’ ON, FOR LIQUIDATOR, DIRECT 


61 


ii0 

THE REFEREE: I didn't know that until 
you just told me that. All right. I want to 
have copies of them. I don't want copies of 
them. I just want to look at them and return 
them to you. 

MR. SCHLOSSBERG: They are here, sir. 
They will be left with you this morning. 

THB REFEREE: Do you want to offer them 
now? 

MR. MARCHBBO: Mr. Schlossberg will 
eontipue with Ly castinony. 

MRe SCHLOGSBERG: Yes. Mr. Peterman 
is ealieg ms the next, witness. 


RLLAMS B. PETERMAN, residing 


¢ ' 
at saie,. - 9 Se Street Qgone Park, New York, 
having been first duly sworn by the Referee, 
was e@atThe and testified as follows: 


EXAMIRATIGN 
BY MR. SCHLOSSRENG: 
Q Mx. Peterman, woul’ you state for the 


“peord your business address? 


My business is located at 116 John Street, 


fasw York City, Mer York. 1003¢ is the sip. 


Q By Whom are you employed? 


24 
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ro -Cr"AN, for Liquidator, direct i: 
A I am omployed by the Superintendent. of (nsv- 
ance at that address. 


Q Would you tell us briefly what your 


present duties are with the Stperintendent? 
A My present duties in the main are to review, 
evaluate and writs up claims and suits that are pend~ 
ing against insolve . insurance carriers. This write- 
up eenize ry recommendations as to an allowance ox 
disallowance and this recommendation is presented 
to a claims committee in the Liquidation Bureau. 

Q How long have you been employed in the 


Liquifation Bureau? 


AK Two years. 

Q Prior to that, sir,by whom were you 
employed? 
A The Cosmopolitan Insurance Company, for a period 


of one year. 


Q What were your dyvties at Cosmopolitan? 
A I was a manager, supervisor, of out-of-town 
branch offices. 

Q Prior to your employment at Cosmopolitan, 
by whom were you employed? 
A The Aetna Insurance Company, for a period of 


nineteen years. 
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v Would you tell us what your duties were at 
the Aetna? 
A I was supervisor of claims in the Cavualty 


Claim Department, and my duties in the main were to 
guide and direct the staff of field sdjusters in 
the disposition of third-party claims and lewsuits. 
Q Did your duties at Aetna and do your 
present duties at the liquidator's office include 
the review of claims to determine the amount c‘ re- 
serves to be set up against these claims? 
A Yes,sir. 
Q Did there come a time, Mr. Peterman, 
when you were requested to conduct a review of the 


open and outstanding claims involving Manhattan 


Casualty Company? 


A Yes,sir. 
Q When was that, six? 
A Beginning - Pebruary of this year. 
e... Did you have assistance in the conduct 


of this review? 


PY Yes. We made up a team. 
Q Would you give us the names of the members 
24 of your tean? 
A Mr .Edward Bonnell, Mr. John Ryan, and Mr. Robert 
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(for Lqdtr) 
Wilson. 
Q Are you familiar, Mr. Peterman, with the 


background and uxpverience of the members of this team? 
A Yes, sir. 

Q Would you tell us briefly what you Rnow 
about Mr. Bomell's experience? 

MR. ANNENBERG: I object, your Honor. 
THE REFEREE: Overruled. 

Q Proceed. 

A Mr. Bonnell entered the casualty claim business 
in 1934, and he has held various positions in casualty 
claim departments ever since that time. 

Mr. Ryan came into the business in 1939, and 
in the main his experience was casualty claims work. 
He wae a good claims man, but he is also an under- 
writer,of course. 

Mr.Wilson came into the insurance business in 
1988, and he is thoroughly engaged in workmen's compensa- 
tion claims. 

Q Now, would you tell us, Mr.Peterman, 
what you and the members of your team did in connec- 
tion with the review of the open claims against Man- 
hattan Casualty Company? 


a On the onset, we put them into groups, classifica- 
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tions, and we worked from a master list and we would 
cull fifty to 100 files per day. As we would look 
at each individual file, of course, each individual 
person on the team would spend time reading the file 
from top to bottom, trying to ascertain the exposure 
to the liquidator,if any. 

Q When you say reviewing the file, would 
you tell us what sort of a review would be conducted 
of each individual file? 

PY You would look at the inception. That is the 
time the case was first reported. You would keep an 
eye on liability. You would,of course,note whether it 
was a claim or whether it was a suit. You would 
refer to the bill of particulars; hospital records 
were important; the social status of the claimant; 
whether a male or female, infant; driver of the ve- 
hicis. a 

And then, with an eye on liability, 7 arrive 
at a fixed ‘llar mount which .we would call a reserve 
for that particular claimant. 

Q Following the review of these open 
Claims against. Manhattan Casualty Company, did you 
prepers a summary of the cases that were reviewed and 


the reserves that were set up in these various 
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categories? 
A Yes,I did. 
Q I show you this document, Mr. Peverman, 


and I ask you if this is the summary that was pre- 
pared under your direction. 
o Yes, it is. 
MR. SCHLOSSBERG: Your Honor, Mr. Peterman 
is going to be testifying from this summary. 
I have had copies made. May we have this sum- 
mary markes as an exhibit -- you are not aarking 
any. We then ask that there be deemed marked 
as an exhibit a summary shééet entitled Manhat- 
tan Casualty Company in liquidation, summar 
of ingentory claims reviewed, evaluated and 
reserved, and it is dated February-March 1973. 
(Deemed marked.) 
MR. ANNENBERG: Your Honor, I object to 
this exhibit. 
THE REFEREE: All right. Overruled. 
BY MR. SCHLOSSBERG: 
Q Mr. Peterman, referring first to the first 
column, which is entitled Classification, would you 
tell us, please, what is represented by the six 


categories that appear in this particular column? 
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Explain what they represent. 


A This represents the grouping of claims pend- 
ing pore <> Sp aed carrier. The first caption, 
of course, is automobile Claims, those accidents 

that arise out of the automobile business that 

was issued by Manhattan Casualty Company. 

The second caption would be general liability 
claims for those claims that arose out of their 
general liability business, commercial risk, home- 
owners’ claims, and the like. 

Again, the other captions are automobile and 
general liability, late filed claims. Same type 
of business that generated Claims. However, the 
Claimants were late! in filing with the liquidator. 

Workmen's compensation claims are those first 
party cases where an employee is injured on the job. 

In the last caption, we grouped all the others, 
deferred and suspengad, and they were the miscellaneous 
type claims,burglary, fice, accident and health, dis- 
ability and the like. 

Q All right, sir, Now,referring to the 
following columns, your Column 1 is entitled total 


Claims Q/s. I assume that means outstanding; is that 
correct? 


Snseene “si 
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for Liquidator = lrect 

Yes, oir. 

Q And listed in Column 1 are all of the 


outstanding claims in each of the six categories that 
you have just defined; is that correct? 
A That is correct. 

Q Column 2, which is headed “To be dis- 
allowed,” will you tell us, please,what that repre- 
sents? 

A Column 2, entitled "To be disallowed," are 
those claims that we reviewed and we determinéd 

in, a@vance of adjudication that there was absolutely 
no legel obligations or responsibilities to the 
liquidator. 

By that i meag, the third-party claimant had 
already been paid under another liquidator's claim 
number. And:the claim that we are disallowing is 
siaply a policyholder's vlaim where he asked for 

policy protection. And at the time the third-party 
Claix was allowed, the policyholder's claim number 
was not taken dows or set off or extinguished. 

Q Now, were there other categories of 
Gases othr than the example that you have just given, 


which fall within the second column? You mentioned, 
for example, protection clains. 
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A Oh yes. Yes, there were other cases,but not 


the majority. They would be cases where an attorney 
lost his client, or there was a lack of interest 

in the claim or lack of prosesution. A stipulation 
of discontinuance in a2 lawsuit but no certificate 

of dismissal,closing papers were missing. 

There were ci°as wiisere infants were injured, 
but no claim was brought, the statute of limitations 
applied. Things of that nature. 

Q Now, again referring to your summary, 
Column 3, which is entitled “To be adjudicated," 
represents, does: it not, the balance of the cases 
listed in Columm 1 less the cases to be disallowed 
in each category? 

MR. ANNENBERG: Your Fonor, I object 
on the ground that Mr. Schlossberg is leading. 

The witness should be permitted to testify. 

THE REFEREE: Is that a fact, Mr. 

Peterman? 

THE WITHESS: Yes, sir. 
THE REFEREE: All right. 
You might ask him, Mr. Schlossberg, but 


it really doen't matter. 


MR. SCHLOSSBERG: Your Honor, just in 
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the nature of the proceedings, it seemed to 

me a little leading would expedite the mat~ 

ter. 

THR REFERKE: All right. 
BY MR. SCHLOSEBER': 

Q Would you refer to Column 4 in your 
chart, which is entitled “Steted Claims"? 
A Yes. 

Q Would you tell us what is represented 
by “Stated Claius*? 

A “stated Claims” are all of those clains where 
the clainuar.* filed a proof of claim fixing a certain-- 
fixing a dollar amount. It could be $10; it could 

be $100,000, but the amount claimed for is fixed and it 
is in dollars. 

Q How, Column 5, which is entitled "Claims 
wot Stated,” would you tell us what that represents, 
Mr. Peterman? 

A Exactly what it says. This is a claimant #ho 
files a proof of elaim but does not state the amount. 
THE REFEREE: It is a difference betwen 
3 ané 4; is that right? 
MR. SCHLOGSBERG: 4 and 5 equal 3. 


THF REFEREE: The difference be wean, 
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4 avd © equals 3. That is right. 
THE WITNESS. Yes, sir. 


MR. SCHLOSSBERG: Together. 4 plus 5 
equals 3. 

THE REFEREP: Yes. That is what I 
said. 73 is the difference between 223 and 
150. 

MR. SCHLOSSBERG: That is co -sct, 
sir. But they are two different ¢ 1tegories 
of claims that Mr. Peterman has just explained. 

THE REFEREE: All right. 

BY MR. SCHLOSSBERG: 

Q And Column 6, which is entitled “Amount 
of Reserves," represents what? 
A Column 6 entitled “Amount of Reserves” repre- 
sents the amount of reserves posted by the team foll- 
owing this inventory. 

Q And Column 7 represents what? 
A It is simply the subtotal of all reserves against 
all categories, of all classes. 

Q In other words, a running addition of 
Column 6 as you progress down? 
& Yes. A visual aid, right. 


Q Based on the review of all of the open 
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claims by ,;ou and the nx bers of your team, have 
you established the total amount of reserves necessary 


to satisfy all of the outstanding claims involving 


Manhattan? 
A Yes, sir. 
9 What is that figure, sir. 
A $943,986.91. 
Q Mr. Peterman, are you familiar with the 


practice of the New York State Superintendent of 
Insurance in conducting reviews from time to time 
of going insurance companies in the adequacy of re- 
werves set up by these insurance companies in their 
various categories of claims? 

A Yes, sir. 

Q During your nineteen years with the 
Aetna, did you participate in these reviews conducted 
by the Superintendent of Insurance? 

& Yes, I did. 

Q Based upon your experience with Aetna 
as a claim supervisor and your work with te Liquidator's 
Office, in reviewing all of the claims of insolvent 
insurance companies, are you prepared to render an 
opinion as to the adequacy of the reserves which have 


bee: established by you ’ 4 the members of your team 
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as to the open “laims against Manhattan Casualty 


Company? 
A Yes. 
Q Would you give us that opinion, sir? 


MR. ANNENBERG: Objection, your Honor. 
THE REFEREE: Overruled. After all, 
if we went into eac!: one of these claims, we 
would be here until the day of dawn,and I am 
satisfied on the basis of the witness's back- 
ground, the expertise, their experience, that 
their answer, while to som’ degree conclusory, 
must be accepted. 
BY MR. SCHLOSSBERG: 
Q Would you proceed? 
A Yes. I feel after this inventory that these 
reserveé’,‘n my opinion -- 

THE REFEREE: Excuse me. I want to 
make one observation. When I say it is 
accepted, subject, of cow’se, to anything 

that Mr.Annenberg can show to the coz.crary 
here. 


All right. 


A (continuing) I feel that they are more than 
adequate. 
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Q On what basis are you prepared to give 


your opinion, sir that these reserves sre more than 
i ie quate? 
A we found ourselves with & unique situation, your 
Honor. We had all of there files fully investigated, 
aging, completely -- 

MR. AMWENBERG: Objection, your Honor. 

This is pure hearsay. 

THE REFEREE: Owerruled. Go ahvad. 
a (continu ") And we were better equipped to 7" 
make @ more precise evaluatia: because everything was 
in the claim file, as opposed to the going compa *\ 
where wa were presented with a firet report on Monday rs 
morning, and most of it is guesswork. 


So we had a complete file, and I felt this was 


| um wal, and we made our resorves with more precision. 


THE REVERS: All right. 
MR. SCHLOSSBERG:I have no further ques- 

tions, your Honor. } 
MR. ANNEBERG: So I may understand or 

guide my cross-examination, is this tho only 

witness you are going to produce, Mr. Schloss- 


berg? 


MR. SCHLOSSBERG: Wo, I have anoth'. 
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witness I will be producing, but I don't know 
in what area. 
MR. ANNENBERG: On this subject of the 
adequacy of the reserves? 
MR. SCHLOSSBERG: I think basical)y, 
Mr. Annenberg, Mr.Peterman is our principal 
witness on the adequacy of the reserves. 


EXAMINATION 


BY MR. ANNENBERG: 


Q Mr. Peterman, are you an attorney? 
A No, sir. 
Q Is Mr. Bonnell an attorney? 
PY we. sir. 
Q ~ Me. Wilson an attorney? 
A Mo, sir. 
Q Isn't it a fact, sir, that many of the 


issues involved in these claims concerned legal ques- 


tions? 


iA Yes, eir. 


Q And ien't it a fact that you are not 


qualified to pass upon those legal questions? 


iA That is correct. 


Q So that you set up your so-called reserves 


on the basis of no consideration for the legal questions 
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involved; is uw 
A Incorrect. 
Q Are you qualified to pass upon the legal 
questions that were involved in these instances? 
MR. SCHLOSSBERG: I object to that, your 
Honor. 
THE REFEREE: Sustained. 
You may ask the witness what resort he 
had to any legal information in passing on 
the adequacy of the evaluation made. In other 
words, are thewe any lawyers in your place, have 
you consulted with anybody in connection with 
any of the problems posed in these claims? 
THE WITNESS: Yes. I‘m sorry. 
BY MR. ANNENBERG: 
Q When cases involved legal considerations, 
aid you consult with anybody? 


A Yes, sir. 

Q With whom did you consult? 
ak With Mr. Hannon. 

Q Mr. Hannon? 
A Chief trial counsel. 


THE REFEREE: He is a lawyer? 


THE WITNESS: Yes, sir. 
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0) Was any research done? 
A I would submit 2 written memorandum to Mr. 


Hannon on a question of law, and he would pencil in 
en answer. 

Q You say you would submit the memorandun, 
is that correct,to Mr. Hannon? 
h Of cases that I review, yes. 

Q When you submitted that memorandum, was 
it you who determined what the legal issue was? 
A Yes. 

Q Did Mx. Hannon do anything more than 
to pencil in answers? 


a Mo, sir. 
Q Did he cite any cases to you? 
A I can't recall. 
Q In how many of those claims which you 


passed upon, did you ask Mr. Hannon to give you a 
legal opinion? 


be ZI can't recall. 
Q What is your best recollection? 
te It would be a guess. I would say a dozen. 
Q That is a dozen out of the total claims 


that were outstanding, as referred to in your chart 


here? 
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A Of the inventory. 

Q Did Mr. Bonnell evaluate legal situa- 
tions that were involved? 
A He would have to consider them. 

Q Did he have to discuss them with you 


before any memorandum was submitte’ to anyone? 
A Yes. He spoke with me. 

Q So that all memoranda came through 
you; is that correct? 
A Yes. 

Q Ané then the total number of memoranda 
submitted on behalf of Mr. BonMell, Mr. Ryan, Mr. 
Wilsoi and yourself was twelve; is that correct? 

a Approximately. 


Q Are you an accountant? 
A Ho. sir. 
Q Whea you made yow evaluation, other 


than this paper which is called “Summary of Inventory 
Claims Reviewed," did you make any other papers, Mr. 


Peterman? 
A Yes,sir, I did. 
Q What papers did you make? 
PREMRID FoR 
PY I had peesented—to myself a detailed summary 


or detailed data, with data behind the summary, if I 
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may put it that way. There was other figure work 


I had to do. 
Q Do you have that detailed summary as 


part of your papers? 


A Ro, sir. 

Q Do you still have that detailed summary, 
sir? 
a Yes, I do. 


MR. ANNENBERG: I ask that it be produced, 
your Honor. 

THE REFEREE: Do you have such & thing? 

MR. SCHIOSSBERG: We don't have any~ 
thing with us here, your Homor. 

As I understand it, this summary is the 
basis ef the testimony. 

HE REFEREE: Ali right. I have ac- 
cepted that, and I will overrule your applica- 
tion. 

Mext question. 

BY KR. AMNEMBERG: 
Q Were you asked to make the review that 
you have just referred to? 


A Yee ,eif. 


G Whe asked you to do it? 
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A ‘ty superior, Mr. Dowling. 


Q And did Mr, Dowling tell you that he 
wanted you to do this for the purpose ol showing, 
thit there would be enough assets to pry the linbili- 
ties if the esse -f the Superintendent of Insurance 


.g inst Benkers Life was settled? 


@ Did he tell you «hat you were to make 
this summary for the particular purpose of todey? 
A Yes, sir. 

q@ When you were going over these figures, 
you bore in mind the purpose of your investigetion; 
is that correct? 

A Incorrect.. 

Q Pardon? 

A Incorrect, sir. 

Q Incorrect?:' Are you s*ying that you 
didn't have that in mind? 

A Not parnmount in mind, no. 

« P: rdon? 

A It was not paramount in my pind. 

Q What was paramount in your mind? 

A Tne file before me’ag I reviewed it, unen- 


cumbered, uninterested in hearings, I and my men, 
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‘ we veviewed these files as we saw them. 

? Q But you were doing it for your boss, 

, | weren't you? 

ies tes. 

i Q pian't you bear in mind that if you did 
a not do the right job for your boss, you could be fired? 
7 MR. SCHLOSSBERG: I object to that. 

THE WITNESS: Wo, sir. 

7 MR. SCHLOSSBERG: I object. 

is THE REFEREE: Sustained. 

ia Q When you made these so-called reserves, 
13 did you have & particular formula which you applied 
“ in each case? 

a3 A No, sir. 

6 Q Was the reserve based upon what you in 
17 your own mind determined you should put? 

18 A Yes. From my experience. 

? Q Ané that experience is based on not 


20 more than two years in connection with Manhattan 


21 Casualty Company: is that correct? 
aa A I don't understand you, sir. 
23 ( You have only been connected with Manhattan 


24 Casualty Company for two years) is that correct? 


25 ‘A No, sir. I am with the Liquidator, I am with 
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the Insurance Department two v«ors. 


Q Yes, with the iasurance Department? 
aA Yes. 
Q In the Insurance Department, you have 


other jobs to do; is that correct? 
& Yes,sir. 

Q How much time did you spend in making 
the evaluation in setting up the reserves of all of 


these cases? 


FY Well, it was the better part of six or eight 
ete 

Q Six or eight weeks? 
A The team. 

Q And how many hours per day on these 
Claims? 
d Pull time, . full day. 

Q I see. And is that true of the entire 
team? 
a Yes,eir. 

Q Can you tell me what the total of the 588 


outstanding claims was? 
Ay I would have to take pen in hand. I didn't show 
it at the bottesa. 


Q Pardon? 
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The total? 
Q I am asking what the total of the money 


‘ claimed in connection with the 588 suspended personal 
i dnjury-property damage unadjudicated claims was. What 
was the total money amount that was claimed in con- 


nection with the 588 claims? 


I don't have that with me. 

MR. SCHLOSSBERG: I am going to object 
to the question, in any event, on the ground 
that what is at issue in this proceeding is 
the adequacy of the moneys to pay the clains, 
not the amount that has been claimed by policy- 
holders of Manhat*an Casualty. 

I think that is totally irrelevant. 

MR. ANNENBERG: That is very much in 
issue, your Honor. 

I am cross-examining him on his setting 
up of the so-called reserves,and the total 


claims that were made is very much at issue. 


THE REFEREE: All right. I wiil sustain 


the objection. 
The Courts have uniformly advised juries 
that the amount sought in an action has nothing 


to do with the case. 
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BY MR. ANNENBERG: 


Q What was the total amount claimed in 


| connection with the suspended general liability on 


unadjudicated claims? 
MR. SCHLOSSBERG: Objected to for the 
same reason, your Honor. 
THE REFEREE: Sustained. 
MR. ANNENBERG: And I would ask the 
same question concerning all of these. 
THE REFEREE: Whe other four, and you 
would get the same ruling. 
Q Under Item 5, “Claims Mot Stated," did 
you liquidate those claims? 
A No, sir. 
Q Did you make any svaluation concerning 


the money amount of those clains? 


A Yes,I did. 
Q How did you do that? 
A I did it on the basis af reinsurance. Knowing 


AEVENT ION 
that Manhattan Casualty had a sesesme of $10,000, I 


simply used that as a factor, 73 times 10,000. 
Q I see. How much of that reserve did 
you allow for the 73 times 10,000? 


A Well, without the file -- I would have to have 
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each individual file to answer that question, counsel- 

' or. 

. Q So you can't answer it without your 

. file? 

’ A without each file. 

. MR. ANNENBERG: I ask that those files 

’ be produced. Your Honor, I can't cross- 

7 examine this witness without having the neces~ 
” sary papers here, and they have not produced 
a the necessary papers. 
ai I would respectfully request that this 
a hearing be suspended andé that they be directed 
ad to produce these papers so that I can cross- 
aS examine on them, and I would like to have 
16 a direction that I be permitted to see all 
17 of these papers. 

18 THE REFEREE: I have already made the 

id prior observation that a proceeding of this 

20 kind would be interminable. 

21 | I will accept this summary which has 

22 | been submitted, fortified by the testimony 

23 of the witness, and I therefore deny your 
24 motion. 


a5 Next question. 
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BY MR. ANNENJERG: 

Q How did you evaluate the 26 general 
liability claims of the "Claimg Not Stated"? 

A Again, I would consider the reinsurance factor. 
Not knowing the amounts, I would use $10,000 as a 
multiplication factor, 26 times the company's retention 
of ten. 

That, of course, was an outside figure because 
Manhattan Casualty did have a property damage reten- 
tion for less, namely, 5,000. 

Q Are you saying that for 26 times 10,000, 
which is $260,000 of unstated claims, you -- how much 
did you allow for those, how much reserve did you 
allow for those $260,000 of unstated claims? 

a X would have to answer you on a per-case basis, 


counselor. I would have to have the file. 


Q So you do not know? 
A These are total reserves. 
Q Now, as to the claims which you evaluate 


as to be disallowed, did you allow any reserve? 


A On claims to be disallowed? 
Q Yes. 
A We did not allow for any reserves. 


Q Not one penny? 
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A Mo, sir. 
Q Wnat are the “To Be Adjudicated” cases? 
Are those cases which have not yet been passed wy 2 
by the Superintefident? 
aR Yes, sir. 


Q a Do any of those cases involve cases 


which are now before the Courts? 


& Mo, sir. 

Q HOw many cases are before the Courts? 
A I don't know. 

Q Did you consider what cases were before 


the Courts in making this document? 
& Would you ask that again? 

Q Did you give consideration to cases 
that were before the Courts? 


A In these classifications? 
Q Yes. 
& Yes. 
Q In this evaluation? 
A Yes. 
Q Where is that in this document? F 
» The vases that we are talking about before 


the Court are inoluded in Column 3. 


Q That is “fo Be Adjudicated"? 


2 ” Yes,eir. 

3 Q How many such caser are there under 

4 each heading? 

5 a Under Column 3, in the first caption,we have 
© "Buspended Personal Injury Property Damage Unad- 

7 judicated,” 223. 

s Q About how many of those are before the 
9 Court? 

10 A I don’ ‘sow without she case file. 

11 Q How many of thoee are there that have 
12 not vet been passed upon at any time by the Super- 
13 | dntendent of Insurance? 

14 7 I don't know. 

15 Q Of each of these categories, what is 


16 | the total amount claimed by the claimant? 
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MR. SCHLOSSBERG: Again, objection, 
your Nencr. Just the same question through 
a back door. 
THE REFEREE: Yes. Sustained, yes. 
Q And of the 105 ies under “Suspended 
General Liability Unadjudicated" -- 
A Yes. 
Q -- how many of those are before the 


Courts? 
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| a I don't know. 
3 | Q How many have not yet been passed upon 
4 by the 6vperintendent of Insurance? 
3 + At any timer 
S Q Yes. 
7 A I don't know. 
s Q Is your answer the same concerning all 
9 |] of the cases in the column "To Be Adjudicated"? 
10 || A Yes, sir. 
il Q Mow,on the "Stated Claims," how many 
2 of those cases are before the Court? 
13 a I éon't know. 
14 Q So that you don't know how many of 
15 the stated claims under Column 4 are before the 


iA Courts? 

17 a Mo, sir. 

18 Q On the claims to be disallowed, are 
19 any of those cases before the Courts? 


20 A No, sir. 

21 Q bo you know that ¢o be a fact? 

22 A Yes, sir. 

23 Q So those cases are the cases which the 


24 Superintendent has not yet officially passed upon? 


25 A That is correct. 


Peterman 139 
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Q Your recommendation is that he dis-~- 


allow those claims in their entirety? 
A Yes, sir. 

Q Now,on thé Glaims fot stated, are any 
of those before the Courts? 

A I don't know. Not without the file. 

Q Has any report been made to tie Court 
since the Seventh Comprehensive Report, so-called? 
& I don't know. 

Q Prior to making this schedule that 
you just referred to, did you consult the Seventh 


GC muprehensive Report of the Superintendent of In- 


surance? 
a I don't think so. 
Q Did you consult that report to ascertain 


what the total amount of claims thet was made in 


that report was? 


I Did I consult it? 
Q Yes. 
“ No, sir. 
Q Did you consult it for the purpose of 


ascertaining what part of the claims that had been 
Gisallowed by the Superintendent was ultimately 


adjudicated 2s good claims by the Courts? 
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A No, sir. 
Q ts it a sact, then, that in making your 


exhibit here, that you consulted nothing except the 
so-called files that you mentioned, nothing that 
had gone on prior thereto in connection with the 
liquidation of Manhattan Casualty? 

A That is correct. 

Q Was it your function only to set up so~ 
called reserves? Did you do anything else in de~- 
termining whether there were sufficient assets to pay 
the liabilities? 

A No, sir. 

Q Yet you reached the conclusion that 
there are sufficient assets to pay the liabilities; 
is that correct? 

MR. SCHLOSSBERG: Objection, your 
Honor. 

There is no such testimony to that 
effect; none whatsoever. This man has given 
no such opinion. 

THE REFEREE: Sustained. 

BY MR. ANNENBERG: 
Q Were you asked to pass upon the other 


assets of Manhattan Casualty Company? 


rr 
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A No, sir. 
Q ané your sole function was to eet up 


. the so-called reserves) is that correct? 
} 
\A That is correct. 


' 


Q Aw I correct when I conélude that the 


reserves that you set up depended upon something that 


you fixed in your mind without any scientific formula? 


a By my experience. 
Q Just your experience? 
_. That is saisieaii 
Q Ho formula? 
A Mo formula. 


THE REFEREE: You say no formila. How 


long have you been doing this work? 


THE WITHESS: Twenty-three years, your 


Honor. 


THE REFEREE: Twenty-three. And in the 


consideration of claims, you take into con- 
eid>ration a lot of imponderables? 

THE WITHESS: Yes, sir. 

THE REFEREE: Bo wouldn't that be a 
formula? 

"HE WITNESS: I call it my -~ actually, 


yes, this is the formula. 
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BY MR. ANNENBERG: 
Q What imponderables -- 
MR. ANNENBERG: Excuse me, your Honor. 
THE REFEREE: The imponderables that 
he had in mind or tha* I had in mind? 
Q (coatinuing) What imponderables did 
you have in mind? 
A Well, you can résearch 4 clain file, finish 
your study, and then recognize the attorney for the 
plaintiff, and right away that would demand a little 
more respect in some cases and less in others. 


And I find that it is important to know the 


| Jurisdiction, your Honor, the Supreme Court and the 


Civil Court. 
Q Does it make a difference from the point 
of view of Court 4etesaination? 
THE REFEREE: Of what? 
MR. ANNENBERG: Of Court determination. 
THE REFEREE: What does that mean? 
Q Does it make a difference from the point 
of view of what the Court will decide? 


r I think of the jury rather than the Court. 


I beg your pardon: 
Q Of the jury? 
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THE REFEREE: Y think that now we are 
going too far afield on that point. All I 
had in mind,when he stated that he had no 
formala, x thueght thie perhaps 1 should get 
into the record, based on his uxperience, 


that there must have been some type of formula 


that he arrived at, even though it is all Bled 


up in the word that I used, "imponderables.”" 
Maybe it wasn't the best word. 

Let me ask you this question: You say 
you have been in the business twenty-three 
years; is that right? 

THE WITNESS: That is right. 

THE REFEREE: You said you were not @ 
lawyer? 

THE WITHESS: Yes,eir. 

THE REFERKE: And that you consulted 
with other people who ware not lawyers, who 
were doing that type of work? 

THE WITWESS: In this review? 

THE REFEREE: Yes. And also that when 
eome claim posed some special question of 
liability which required, in your opinion, the 


decision of a lawyer, you did apply to Mr. 
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Hannon? 

THE WITNESS: By memo, yes. 

THE REFEREE: Ia that a practice that 
is employed generally in insurance companies 
by claim agents in that type of practice that 
you have? 

THE WITNESS: My experience as I may -- 
as a desk man, as a claims man? 

THE REFEREE: Yes. 

THE WITNESS: Whenever a question of law 
presented itself in a file, outside of my general 
familiarity with the law, I would prepare a 
memo for our Legal Department. 

THE REFEREE: I really didn't moan that. 
I meant on the basis of your experience in the 
handling of these claims and the way they are 
handled by claims agents for other insurance 
companies. 

THE WITNESS: I‘m sorry. Yes. 

THE REFEREE: Are these claims agents of 
other insurance companies all lawyers? 

THR WITHESS: I don't know, Judge. 

THE REFEREE: Do you know any other 


claims agents of any other companies? 
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THE WITNESS: Yes,I do. 

THE REFEREE: Are they all lawyers? 

THE WITWESS: No, sir,they are not. 

THE REFEREE: That is the point I am 
asking you. 

THE WITNESS: The word “agents” threw me. 
Adjusters. 

THE REFEREE: It was almost gratuitous 
for me to say this. 

In my long experience at the bar and as 
a prolific trier of cases, in the settling of 
cases, the lawyer frequently would bring down 
the man who wasn't a lawyer, who was the clains 
man and who was the fellow who was the expert 
and who determined even over the lawyer how 
much the case was worth. 

THE WITWESS: I beg your pardon. Agent 
connotes underwriting, broker. 

THE REFEREE: What do you say about the 
observation I just made? Is that correct? 

THE WITNESS: Yes. There are laymen 
in the Casualty Claims Department and there 


are attorneys. 


THE REFEREE: But do laymen Pass on these 
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2 claims? 

3 THE WITNESS: Yes sir. 

4 THE REFEREE: And is that a comm 

5 practice in all insurance companies? 

- TNE WITWES:: Yeo,it is. 

7 THE REPEREF: Z just wanted to get into 
8 the record the question as to whether or not 

9 you were not amiss in failing to apply for 

10 legal assistance in every clain. 

aa All right. Next question. 


$2 BY MR. ANWENBERG: 
% Q Mr. Peterman, you talked about your ex- 


14 perience in the past nineteen years -- 


15 THE REFEREE: # ‘Twenty-three years, he 
16 said. 
17 Q (continuing) All right. will you 


18 tell us what kinds of claims you had experience in? 
19 A Well, my experience has been in every kind 
20 of casualty claim other than fire and other than 


21 workmen's comp. 


dé Q Dia you have experience in disability? 
23 A Mo experience in disability. 
24 Q Ten't it a fact that your experience 


25 was limited to personal injury and property damage 
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cases? 


A Personal injury and property damage cases? 
Q Yas. 
A General liability category and algo -- 
Q Tell me what you mean by general liability 
category? 
General liability takes in the whole field 
of insurance relating to rea) property, owner, land- 
Lord and tenant policies, false arrest, elewator cases. 
Q How many false arrest cases were there 
that you had to pass upon? 
A If I may guess, I would say none. 
Q How many matters involving real estate 
were you called upon to pass upon? 
a Well, I don't know, without the work sheets. 


General liability? 


Q Yes. 
7 144 outstanding claims. It is in there. 
Q Will you categorise the claims that you 


were called upon to pass upon here? 
A I would say 143. 

Q Yes,and tell us the types. You said they 
were general liability. Tell us the types. Ono. type, 


you said, was false arrest, but you were not called 
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Tell us what you were called upon to 


pass upon. 
A There would be garage keeper's legal liability, 
owner landlord and tenant. 

Q Owner landlord and tenant; how many 
such cases were you called upon to set uj reserves 
for in your 23 years of experience prior to Manhattan 


Casualty Company? 


, I don't know. 

Q Pardon? 
A I don't know. 

Q Is it not a fact that there were none? 
a I don't follow your question. I have looked 


at thousands of cases in my experience, thousands. 

Q Have you been called upon to «>t up 
reserves for then? 
A Oh, yes. 

Q Is there any difference between setting 
up reserves for this kind of case and setting up re- 
serves for personal injury and property damage cases? 
A No difference. 


Q Tell me how many commercial risk policies 


you have passed upon in your 23 years of experience. 
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Q Thousands? How many thousands? 
a I don't know. 

Q How many homeowners’ policies? 
A A great many. 

Q But you can't cell us how many? 
* No, sir. 

Q How many personal injury and property 


Gamage cases were you called upon to pass upon in 
your 23 years of experience? 

& The frequency of auto cases are more than the 
general liability. 

I would say three to one on the general lia- 
bility. 

Q What is the percentage of reserve which 
you deem to be a fair reserve in a persona] injury- 
property damage case? 

MR. SCHLOSSBERG: I am going to object 
to that. 
THE REFEREE: Sustained. 

Q In considering the amount of reserve, do 

you consider first the total claim that is made? 


AR Yes. 


Q Is it essential that you have to consider 
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the total claim that is made? 
A Certainly. 

Q And isn't the reserve dependent, to some 
extent, upon the total claim that is made? 

a I look at the total claim that is made in rela- 
tion to coverage. 

My orimary responsibility in a going compary 
was coverage. Without a contract that covers the 
loss, ‘ell, then, we are talking about nothing. 50 
the amount that is claimed for is important to me ip 
relation to coverage. 

Q You say the question of who the attorney 
was is of concern to you in setting up a reserve; is 


that correct? 


* In certain cases, yes. 
Q What else would you consider? 
, Social status of the claimants, passenger as 


against driver, infant as against adult. 

‘“ What else? 
A Male, female. Coemetic problems enter into it 
on female cases. 

Q Did you pass upon the case involving 


Harry Berg? 


A Ho. 
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Q Do you know who did that? 
A I don’t know. 
Q Do you know in what category that claim 
came? 
A I don't. 
Q Did somebody pass upon that claim? 
A I am not familiar with the claim, counselor. 
Q Pardon? 
A I am not familiar with the clain. 
Q I see. Isn't it a fact that all c’.uias 
had to come to you? 
A Mo, sir. 
Q Didn*t you say that you were the super- 


visor of the team, and that before any reserve was 
made the mattex had to be discussed with you? 
a Mo, I didn't say thet. 

Q Did each one of these individuals sat 


up his own serve? 


a Yes,sir. 

Q And did you accept it? 
4 Yes,I did. 

Q And you never heard of the case of Harry 
Berg? 


A Mo,sir. 
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Q Can you tell me what the amount of 


reserve is for the claim of llarry Berg? 
MR. SCHLOSSBERG: I object. The ques- 
tion has beer asked and answered. 
THE REFEREE: Sustained. 
MR. ANNENBERG: I ask that any papers 
or documents be produced concerning whether 
an evaluation was made of the claim of Harry 
Berg and whether any reserve was set up. 
MR. SCHLOSSBERG: If your Honor please, 
our next witness will be in a position to 
answer that questio. 
TRE akFEREE: All right. Gave you 
any more questions? 
BY MR. AKNENBERG: 

Q When you passed upon these Glaims, did 
you study the whole file? 
a Yes, sir. 

MR. ANNENBERG: Your Honor, I have many 
more questions, but what I would like to do 
is to see wrether I should pr.» them to the 
next witness or whether I should recall Mr. 


Peterman, in the interest of saving time now. 


THE REFEREE: All right. Suppose 
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we call the other witness. 
We will call you back if he wants to 
ask you something else. 
All right, the next witness. Who is that? 
MR. SCHLOSSBERG: Mr. Minches, your 


Honor. 


(Witness excused.) 
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LEOWARD H. MIMCHE &, residing 
at 23 Bulaire Road, Fast Rockaway, New York, 
having been first duly sworn by the Referee, 
was examined and testified ese feilows: 
EXAMINATION 


BY MR. SCHLOSSBERG: 


Q Would you state your full name for the 
record? 
PY Leonard H. Minches. 

Q Mr. Minches, what is your occupation? 
A I am an attorney with the Mew York State 


Insurance Department, Liquidation Bur.\au. I an 
also the Assistant vpecial Deputy Superintendent 
Attorney for the Liquidator and Clains Supervisor 


of the Liquidation Bureau. 


Q Mr. Minches, as part of your duties 
in the Liquidator's Office, you are familiar, are 
you not, with the affairs of the HNanhattan Casualty 
Company? 
& Yes,I an. 

Q Will you tell us how long you have bean 
working on various matters relating to the affairs of 


Manhattan Casualty Company, Mr. Minches? 


A I was with Manhattan Casu:lty Compa vy before 
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it went into liquidation, since 1958,I believe, and 
I have been w’th the Liquidation Bureau since it 
went into liquidation, except for a period of about 
one year in 1965. 

Q Mr.Minches, you have heard the testimony 
of Mr.Peterman, and have you also seen the document 
which he has been testifying from, the summary of 
inventory of claims? 

& Yes, I have. 

Q Did you see that summery before it was 
introduced at this hearing today? 
A Yes, I did. 

Q And you are familiar with the preparation 
of this summary and the matters which vere reviewed 
and reflected thereon? 

A Yes, I am familiar with it. 

Q Mow, directing your attention to the 
claim of one Harry Berg, are you familiar with that 
Clain, sir? 

A Yes,I an. 

Q Can you tell us, sir, whether or not a 
reserve has been established in the case of Harry Berg? 
A A reserve has been established for that case. 


Q Would you tell us at this time the 
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reserve that has been set up for that case? 
A $90,000. 

Q Ie that reserve reflected on this summary 
gheet Mr. Minches? 
A Yes, it is included in the last category, “All 
Others Deferred and Suspended. ° 

Q So that is within the $131,038.88 figure: 
is that correct? 
A That is corgeect. 

Q 1 show you now, Mx, Minches, a document 


which has been previously deemed marked in evidence. 
and which is entitled “Manhattan Casualty Company 

in Liquidation, Statement of Additional Funds Required 
to Pay all Claims as at December 31, 1972.° 


Are you faniliar with that document, 


air? 
B Yes, I am. 

Q You have seen that document before to~ 
day? m 
& Yes. 

Q You are familiar with its preparation? 
he Yes, sir. 

Q Mr. Minches, would you tell us, please, 


based on the document now before you, the amount of 


N 


24 


25 


108 


Minches 157 
for Liquidator - direct 
moneys requ‘ced to pay all claims against Manhattan 
Casualty as at December 31, 1972? 
MR. ANNENBERG: Your Honor, is it 
understood that I have an objection? 
yas REFEREE: Yes. 
MR. ANNENBERG: As to all testimony. 
THE REFEREE: Yes. 
A This figure is $768,294. 
Q In arriving at that figure, was a re~ 
serve set asife for claims not yet adjudicated or 


open clains of Manhattan Casualty Company? 


A Yes. 

Q What figure was referred to on this suz- 
mary sheet? 
A $1,500,000. 

Q Then, as I understand your testimony, in 


this euwary sheet, if a reserve of $1,500,000 was neces~ 
sary to pay all open claims, the Liquidator's office 
would still require some $768,000 to satisfy all 
claims; is that correct? 
4 That is correct. 

Q Again, referring to the testimony of 
Mr. Peterman, he has testified that the total amount 


of reserves on all open claims is $943,000. You 
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have neard tnat testimony? 
A Yes, I nave, 
“ And was Mr. Peterman's summary completed 


Subsequent to the time that the document now before you 
was prepared - 
A Yes, it was, 

Q Referring to the two documents in Mr. Peterman's 
testimony, is there an additional fund available to satisfy 
the outstanding claims of Manhattan beyond what is reflected 
on those documents? 

A Yes. There is a difference of close to $600,000 
from the December 31, 1972 summary, the projection of 
reserves as opposed to what Mr. Peterman, under nic super- 
vision, what they determined would be the actual reserves 
required. 

~ If we were to accept at this point Mr. Peterman's 
determination, and when I say Mr. Peterman I mean Mr. Peterman 
and his team, their determination as to the reserves necessary 
to satisfy the outstanding claims, on that basis how much 
money would be required now tu satisfy all of the Outstanding 
claims against Manhattan? 

MR. ANNENBERG: Objectlon, Your Honor. 


THE REFEREE: Overruled, 


A Probably not more than $200,000. 


“350 


1 


for Uiqatlaler = diveet 159 
2 Q No, Mr. Minches, in your capacity as attorney 


3 within the Liquidator's Office, did you camse an investiga- 
4 tion to be made into the assets and ability to satisfy e 

5 Jutgeent if one were to be rendered aghinst the individual 
© serendants named in the present lawsuit? 

7a = Yes, I aid. 

° Q And for the record, were those individuals 

9 named in the pending action George K. Garvin, James. F. 

10 Begole, John F. Sweeny and Standish T, Bourne? 

11, = §=nose are the four individuals, 

12 TMK REFEREE: Yes, I know. 

o Q First directing your attention to Stantish T. 
14 pourne, would you tell us what investigation you mage to 
15 getermine what assets Mr. Bourne had? 

16, We had known that Mr. Bourne was deceased and he had 
17 4404 in Massachusetts, we retained an attorney in Massachu- 
18 setts to investigate the probate records or whatever records 


19 vere @vailable regarding Mr. Bourne's estate. 


” Q And I shew you @ letter dated March 80, 1973 

21 agdressed to you and I ask you if that is the response 

22 you received in coansetion with your request for information 
23 concerning the value of the Estate of Standish T. Bourne? 
24, Yes. That is the response. 


25 MR. SCHLOSSHERG: Your Honor, I have @ copy of 


v 
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-his documcnt and we request that the document be 


2 
3 deemed marked in evidence. 
4 MR. ANNENBERG: Objection. 
5 MR. SCHIASSBERG: May the record reflect that I 
a @m furnishing ® copy of this deeument to Mr. Annenberg. 
+ MR, AMEERG: Objection. 
8 THE REFEREE; Overruled. I will receive it. 
9 It is deemed marked. 
“ wR. SCHLAMGBERG: ‘The document does speak for 
11 itself, Yoyr Némor, and so I will not burden the record 
12 unless Your Nesor wants me te. 
13 bs | wert: It 19 @ letter from Messrs. 
14 Shagory end Shagory, Sounselers at Law, 92 State 
15 Street, Becton, Mass., dated Seer 21 20, 1973 addressed 
16 to Leeneré Minches, Esq., Maahattan Casualty Company 
Ww in liquidation. It consists of two pages. 
18 ‘ej Did you also c&use an investigation to be made 
19 into the state of affairs of the estate of ane Georg? K. 
290 Garvin? 
21 A Yes, I did. 
- Q And will you tell us what was the nature of that 


3 investigation? 
a We requested, we learned that Kr. Garvin died in 


Plorida, the State of Florida, and we requested the attorney 
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2 who handled that cetete, who represented the executrix of 
esTare 
. that etebe, to furnish us with a letter concerning the 


assets of that estate. 


Q And as @ result of your request for infersation, 


5 

¢ 444 you receive & response from the lew fim of Warwick, 
7 Paul, Campbell & Shagadyt 

a Yes, I dia, 

9 & 


And I show you this document and I ask you 1 


10 “Rat is the response that you received fron Sag? 
a Tt is the response. 


- THE REFEREE: When is the letter dated? 

1“ THE WITHESS: March 23, 1973. 

- THE REFEREE: Is it addressed to you? 

os THE WITHEBS; It is. 

‘i MR. SCHLOGSBERG;: Your Hemor, at this time I would 


- ask. there be deemed in evidence the letter cated 
Merch 23, 1973, an the letterhead of Warwick, Poul, 
- Campbell & Bhadady addressed to Leonard Minches at the 
- Liquidation Bureau to which is attached a two-page 


os document entitled "Petition for Probate of Will Bm’. r 


‘os 32068 in re: Estate or George K. Garvin." 

23 THE REFEREE: It may be received. Mr. Annenberg 
has an exception. 

4 ep 


25 MR. SCHLOSSBERG: May the record reflect that I 
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am making available to Mr. Annenberg & copy of the 


letter and the attachment which has just been identified, 

Q Mr. Minches, again as pert of your duties as an 
attorney with the Liquidator's Orrice in cormection with 
the affairs of Manhattan Casualty, did you cause an investi- 
gation to be made concerning the affairs of the Estate of 
Janes F. Begole? 
A Yes, 

Q And in connection with this investigation 
would you tell us what information you obtained? 
4 Mr. Begole nae aotined 8 claim in the liquidation 
proceeding for some back salary for expenses, I can't 
recall which it was but one or two claims filed by Mr. 
Bogole end,as @ result of those claims being filed, the 
Internal Revenue Service filed with the Liquidator a not‘ce 
of levy on those claims and about & year ago one of the 
agents from the Internal Revenue Service was in our office 
and I had a converstion with him concerning the Begole 
Est&te because he had questioned us, what was the disposition 
of the claims filed in the proceeding. 

q And will you tell us whet this agent advised you 
at that tine? 


A He told me that his nvestigation of Mr. Begole's 


estate revealed that there were no tangible assets other 
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than @ nome wiicn Mre. Bego.e was living 1 upirire view Yor, 


3 There were no money assets. 

4 MR, AMMEMBERG: Same objection, Your acnor, 
’ to @11 of this testimony, 

° THR REPEREE; Yes. 

q G And I show you this document, Mr. Minci.es, 
© and I ask you if you bave seen that before? 

> A Yes, I have, 

10 


« And will you tell us wat that is and how it 
‘! come to your possesmtoat 

12 4 This is the notice of levy filed by the Internal 
Revenue Service as aghinst the clades I just mentioned in 
14 the toted anount of $7,304,167. 

ae * Thig deewent cones frem the files of the 
16 Liquildater's Office, does it not? 

17 ~ ‘Taek is correct. 

m MR. GCNMOBSAERQ: Your Menor, ot this time I 
would ask Spczp de deemed mayyud in ewldeqse copy of 
” © nédice os 1éby, 0.3, Trensity Departuent, Internal 
Revemme Sewviets dated Nay 1, 1972, addressed to the 
22 stehe of Hew Tak, Departanet of Insumenee, the 

‘naa and sadrepe of the taxpeyel is identicies as 
24 Jenés ¥. (Geceqmed) and Patrieié C. R. sognle. May 
‘the wecoré 9180 veflect I om making & copy of it 
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available to Mr. Annenberg. 


Q ‘ir. Minches, as part of your investigation 


concerning the individual named in the complaint brought 
by the Superintendent involving Manhattan Casualty, did 
you c@use to be made On investigation by Retail credit 


Company service, reports concerning one John F. Sweeny? 


Yes, I did. 


Q And did you receive a 12port from this company 


concerning Mr. Sweeny's present assets and net worth? 


Yes, I did. 


Q I show you this document, sir, and I ask you 


if this is the document received from the Retail credit 
Company? 


It is. 

MR. SCHLOSSBERG: Your Honor, at this time I 
would ask that there be deemed marked in evidence 
& two-page document or the letterhead of Retail 
Credit Company entitled "Special Service Character 
Financiel Report dated March 26, 1973 concerning 

onn F. Sweeny." And may the record reflect that I 
@m m&@king @ copy of this report availble to mr. 


Annenberg. 


THE REFEREE: I might say to Mr. Annenberg with 


reference to any of those documents that have been 
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2 received that if there is any qiescton is Ly t.ela 

3 authenticity tnat ne make Buch represen .at 1 © 2 me 

4 in connection with any papers that are riicd with m. 
5 MR, ANNENBERG: You ean @parl fron © @ NSIPS.o 
6 nature of it, Your Honor? 

7 THE REFERED: Yes. 

8 MR. SCHLOSSBERG: I have no turther jucsticas, 
9 Your Honor. 


10 EXAMINATION BY MR. ANNENBERG: 
11 q Mr. Minches, did you cause an investijatic to 


12 be made of the ability of Irving Trust Company to pa: 1n) 
13 judgaent? 


14 A No, sir. 
15 Q Did you cause an investigation to be sade c 


16 the ability of Bankers Life and Casualty Company -- 


17 A No, sir. 


i8 Q -~- to pay &@ judgment? 
19 A Ho. 
x0 ay Isn't it because you know that. they are 


21 responsible for any judgment tnat could conceivanrl, be 


ottained in tiis case? 


22 

23 MR. SCHLOSSPERG: Objection. 

4 TikL “EFEREE: Sustained as o2ing irrcievant. 
18 All rig.:’.. 


a — 
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1 Minciics 166 
for Liquidator - cross 
2 Q Did pu cause an investigation to be made of 


3 tue European American Banking Corporation? 


4A No, sir. 

$s “e Did you cause an investigation te be nade of the 
6 European American Bank & Trust Company? 

7 4b No, sir. 

8 Q Did you cause un investigation of Garvin Bantel 


9 Corporation to be made? 

10 4 No, sir. 

il Q And each of those cerporations is a defendant 
12 in this action, is that correct? 

134 yes. 

14 Q Is the Harry Berg claim included in "8ll other. 
15 deferred and suspended" on the chart? 

16 A Yes, it is. 

17 Q And there were a total number of 196 claims, 
18 is that correct? 

19 A That is correct, sir. 

26 q And of the total reserve of $131,000, 80,0600 
21 was allocated to Mr. Berg. 

22 A That is right. 

z3 @ Tnat is the full amount of his clain? 


244A That is right. 


25 Q kad is that the only claim as to wnic) you 


1/15 
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Mincues 167 
for Liquidator - cross 

allowed the full amount of tne clain? 
A No, sir. 

Q Pardon? 
is ft seid fo. 

¢ In how many of the claims in that category 
have you allowed the full amount? 
a Almost all of them. 

Q Is it a fact then tnat the 196 ot the -lains 
and all others deferred comprise a total of $131,900? 
A Yes. That is the rigure. 

Q Pardon? 
A Yes. 

Q And what papers did you check? On what paper’: 
do you base your testimony? 
a Te claims filed in the liquidation proceeding. 
As Mr. Peterman testified, these were miscellaneous 
situations, outstanding checks at the time of the liquie- sion, 
in small amounts, service @nd material clains, in sa6l1l 
emounts, several small fire claims, small burglary claine, 
one or two otner citegories I can't think of,and in all 
tnose cases, because of the small agounts that were involved 
and the small number of tne cases in each category, we made 

RESCRYE 

a determination to -addme almost all of tiose clains in the 


full amount of the claim allowed, clain stated. 


“_ fae 


Minches 168 


for Liquidator ~ cross 
" Vou say almost all of them or all or trem? 


2 
Tenn't say with absolute certainty every one hu 
3 
most of tiem were, in most miscellaneous crtegories. 
4 
MR. ANNENBERG: I ask that the papers re. lecting 
5 
the claims in question be produced, Your Honor. 
6 
THE REFEREE: The testimony is t> the effect, 
7 
he said that all the claims in all of those 196 
8 
clains, the total anount: sought’ was the amount which 
9 
was reserved. 
10 
THE WITNESS: In almost every one, Your Honor. 
11 
THE REFEREE; In almost every one. And he 
12 
also explaiied to us that $80,000 represented the 
13 
Berg claim and some $50,000, the ditference, repre- 
14 
sented all the miscellaneous small claims, is that 
15 
correct? 
16 
THE WITIESS: That is substantially correct, 
17 
Your Honor. 
18 
THE REFEREE: All right. I think it is 
19 
unnecessary for us to detain ourselves with furtier 
20 
consideration of that emall item and I will deny the 
21 
‘ motion, whatever it is. 
22 
Q Was that same practice used in connection with 
23 
other claims? 
24 
A No, sir. 
25 


ee 


for Liquidator = cross 
2 q Mr. Minches, who prepared this document which 


5 i8 called "Statement o1 Additional Funds Required te Pay 


ull Claims as of December 31, i972"? 


4 

5 A I assure it is our Gontroller's NDepartnent. 

6 Q You doen't kno”? 

- a I am sure it wes our Controller's )upartment. 

8 Q Did you see tnis document being prepared? 
9 A Actually being typed? 

10 Q No, being prepared. The figures obtained. 
11 A No. 

12 Q From what source were the figures obtained, 


13 (*f you know? 


vee From ail the records in the liquidation proceeding 


- of this company that were available, that we needed to 


re this. 
16 |PF°P 


17) wy Do you personaliy nave knowledge concerning the 
1s records whicn were consulted? 

19 A Only insofar 4s tne reserves for clains. 

20 Q But nothing else, is that correct? 

-" A Not specirically, no. 

23 ww, You don't know the name of the individual who 
23 prepared this doc:ment? 

24 A Yes, I do know. 

- Q What was his name? 

» - 
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i Miiches 170 
for Liquidator - cross 
2 634 He was tne supervisor of the preparation. 
3 Q What was nis name’ 
44 Herbert Cohen, 
S Q And wnat is his job? 
6 A He is tne controller of tne Liquidation Bureau. 
7 Q And just wnat is lis function: 
8 aA 


He handles all tne financiel situations regarding the 
9 Liquidation Bureau. 


10 Q Is he in charge of the books and records of 


11 the Manhattan Casualty? 


IZA Those relating to finances, yes. 


13 Q Is he in charge of the entry making in the 


14 books and records? 
IS A I would say so, 


16 Q Do you know? 


17 A A3 controiler, 1e is in charge of all the financiel 


18 records of the Bureau, 


19 Q Who actually makes tne entries in the books and 


20 recoxds of Manhattan Casualty? 


214A There are many employees in the Controller's Departeent. 


22 q Do you know who actually makes the entries? 
23 A No, I don't. 


24 “ So you don't know whether Mr. Cohen has anytning 


25to do with the making of those entries, do you? 


Minches 171 
2 -for Liquidator - cross- 
A He is tne supervisor of that department. 
3 
Q Have you ever seen him make any entries in the 
4 
hooks und reco ds? 
5 
h On occasion, yes. 
6 
Q when? 
7 
A XY don't know. 
8 
Q Do you know what ne did in preparation for this? 
“ 
A No. 
10 
Q There is an item here of securities. Market 
11 
value December 31, 1972. Will you give us a list of those 
12 
securities? 
13 
A I don't nave a list of those securities. 
14 
Q Did you ever consult a list of those securities? 
15 
A Personally, no. 
16 
Q What is the vélue of those securities as cf 
17 
March 31? 
18 
A I nave no idea. 
19 
Q Were those securities taken in at the cost basis? 
20 
& I have no idea, 
21 
Q Who purchased those securities? 
22 
A I don't know. 
23 
Q When were they purcrased? 
24 
A I don't know, 
25 


Q Was any consideration here given to whether any 


24 
25 
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Minches 172 
for Liquidator - cross 
commission 1d have to be paid when those securities 
were Bold? 
A I don't know. 
Q Was any consideration given to whethn’r an: 


tax would have to be paid when those securities were sold? 
fh I don't know. 
Q Mr. Minches, wnen will the liquidation of 
Manhattan Casualty be completed? 
A I can't answer that. 
Q Will it be within 4 week? 
A No, sir. 
Q Will it be within a menth? 
A No, sir. 
Q Will it be within 4@ year? 
A No, sir. 
Q Will it be within two years? 
h It is entirely possible that many steps could be taker 
in the two years to come close to completing the liquidation. 
Q Isn't it possible that these securities will, 
within two years, have a much lesser value than as of 
December 31, 1972? 
MR. SCHLOSSSERG: Objection. 
THE REFEREE: Sustained. 


gq Did you give any consideration as to what value 


24 


inches 1 173 
the seeuuakten Gunee anes when the monies have been 
distributed to the creditors? 

THE REFEREE: That is the same question. 

Objection sustained. 

Q Now, "Reinsurance Recoverable”., Will any 
expenses be entailed in recovering this $6,0007 
A I don't believe so, no. 

Q What ig reinsurance recoverable? 
A It means due to the Liquidator from reinsurance 
companies on the basis of claims against the Liquidator, 
Manhattan Casualty retention was fixed at a certain amount. 

~ Have the reinsurance companies been paying all 
claims of Manhattan Casualty voluntarily? 
A They have been paying the claims. 

Q Now there is an item here for preferred clains, 
$406,000. What period did those preferred claims cover? 
A I don't know. 

Q There is an item here, “Allowed General Claims”. 
What period does tnat cover? 
A Covers up to the period of December 31, 1972. 

Q Is that for the entire period of the liquidation 
beginning when the Superintendent of Insurance took over? 


A That is right. 


Q And the "Reserved General Claims". What period 
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174 
for Liquidator - cross 
does that ccver? 


. A It alsc covers the period from the time of liquidation 
A +> December 31, 1972. 

P Q what is meant by "allowed" and reserved"? 

6 A Those are the amounts, the total figure represents 

7 the amounts that have already been allowed and paid either 
8 in full or by way of dividends and reserves that were set 


. up on claims that were unadjudicated up until this time. 


- Q What was the amount of that reserve? 

m THE REFEREE: The totai on Page 2 is the same 
a as the allowed and reser <4, namely $6,655, 240. 

oh Q That is the figure there. I am trying to find 


.— what it is, whether he knows what it is and apparently 


he doesn't. He is the one testifying. 
15 


mt, The reserve on the claims in suit, not reserved is 


Pi tae on Page 2 of this report, Page 2. 


+e Q Mr. Minches, you statei that allowed includes 
or payments paid to date, is that correct? 

A That is right. 
a igh 
: Q It says here, "Paid to date $732,000". 

1 

A It says "Less paid to date". 
22 

Q Yes. 

23 


A I can't answer that question without referring to 


atl 2, Mr. Annenberg, which is 4 breakdown. 


2 


24 
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Minches ~~ 175 


for Liquidator - cross 
Q Refer to Page 2. 
4 This is broken down into several categories, urier 


"General Claims". 

4 Yes. Now, teli us, the general claim3z, New 
York State, $3,892,000. Where did you get that figure? 
A That is the actual figure that was paid under Section 
333 to satisfy claims in the liquidation proceeding less 
the contributions paid by Manhattan Casualty Company to 
that security fund when it was @ going company. 

Q So that the claims have already been vaid, is 
that correct? 

A That is right. 

Q The "Suspended Claims", is that tne total of 
the suspended claims, the total amount of the suspended 
clains? 

A That was the reserve that was set up. 

a Is it the total of the claims made? 
A Wo, it 16 not, 

Q Wheat is the total of the claims tat were 
made? 

A I have no idea, 

Q Now, "Additional Reserve on Claims in Suit not 
Reserved". What is that? 


A Those are claims other than the suspended claims in 


1 
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i Milaches 176 
for Liquidator - cross 

2 | Chose 55) ‘2:3 333 Wider would include general liability 

3 claims and “11 tier elains wos COvered vy Section 330 or 

+ 4333. 

5 A WhEt 18 the total of there claims? 

6 A The reserve wan $200, 00c. 

7 Q T asked you what is the tetal of tin claims tn 

8 e376. 

9 A I have no idea what: the total amount was clsiced. 

10 Q There is @ reserve here fer dicailowes cluims 


1l before Referee. What is that; 


12 A Those were claincs cast vere recoz.cnded Jor iisallowance 


that were ccnding becove + Re-: ree in 22. liguidution 


14 prorzeedinz. 


15 4 St*Ll undet2r iinet 

16 A Thrt 1s eisht. abo LS 7f ts, 

17 4 "MAG 1s the >a z:o0unt ch .taig in tose clus? 
18 A XT have no idea, 

19 a) MA 18 & BePAKdoWn of the veltaated -ucur 

20 expenses as set. forth on the first page. 

214A What do you mean by breetdown? 

22 oe Will you tell us what that comprises? 

Z3A It would comprise saluric; oald fe wari: 

24 Q How much? 


25A Lec me s'19 ‘mv AIGWer, 


ie 
for Liquidator - cross 
Q Excuse me, 


A Salaries paid to employees of the Liquidation Bureay 
tnat would be allocated to the Mafihattan Casualty 
liquidation on the bas_s of the time sheete s brit! ed, 

a How much is that? 
A I have no idea. This ig estimated future expenses, 

Q who made the estimates? 
A I don't know the exact name of the person, several 
people were consulted. 

Q And you don't know what the estimates were baseg 
on? 
A Yes. Based on the expenses, based on the past 
experience concerning the work done on Manhattan Casualty 
and they were estimated as to how long it would take to 
complete the liquidation and the records that we used 
formed the basis of this estinate. 

Q 30 70 know that of your own cnowledz<? 
A Yes, I do. 

Q Did you see the computations? 


A No, I didn't see the computations. 


Q Were any computaticns made that you saw? 
A Ho. 
Q So you can't tell us -- 


MR. SCHLOSSBERG: I am going to object ‘5 s1a: 
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MYinches 178 
for Liquidator - cross 
‘ast nuestion because it has two parts to it. And 


the arewer won't cone ovt properly. break it up into 
two questions, if you want, Mr. Annenberg. I as the 
answer be stricken 6vo tuere can be no conelusion on 
the record. 
THE REFEREE: Yos. That may be stricken. 
Q How many employees are involved in the Nanhattan 
Casualty liquidation? 
A That depends on thc work being done in the liquidation 
proceeding concerning Manhattan. It varies from time to 
time in the Bureau. 
@ What does it vary between? 
A Approximately 90 od< employees in the Bureau, I would 
say, on peak periods working with Manhattan Casualty at the 
early part of the liquidation,there may have been 45 or 50 
people working at various times during their workday or 
week working on this perticular liquidation. As the 
liquidation progressed and the work on Manhattan became 
less and more on other companies -- 
THE REFEREE: You would release them? 
THE WITHESS: Yes. Release them for work on 


aher liquidation proceedings and other aatters in the 
office. 


Q How much tine was estimated that they would have 
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1 Minches 179 
for Liquidator - cross 
2 to spend in connection with the work that has to t~ done 


3 in MCC? 

4 THE REFEREE; I! you object to that, I will 
5 suatain the objection. 

6 MR. SCHLUSSEERG: Your Honor, I do so. 

7 THE REFEREE; Sustained. 

8 @ Did you give any consideration to tne amount 


g Of time which would be required to be used by employees 
10 Of MCC in the future? Any employees of the liquidation 
11 4M connection with MCC in tne future. 

12 A Of course, 

13 Q Pardon? 

14 A Of course. 

1S Q How did you make that c@lculation? 

16 4 The various departments that would be involved in 

17 ‘“inding up the liquidation were consulted as to the 

1g *P}roximate time it would take to do one job or another. 
19 There were many different facets of the liquidation that 
29 “ould have to be closed in order for this proceeding to be 
21 closed. To give you an exact time how much individual A 
22 Works and individual B is impossible, 

23 Q ‘low much of this $275,000 was attorneys' fees? 
24 A Attorneys' fees? 


25 Q Yes, if any. 
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Minches 180 
for Liquidator - Cross 
2 A { don't ‘now. 
3 Q Did you include attorneys’ fees in there ? 


4 A All future expenses in the liquidation were included. 

a ry Will you tell us what those expenses were? 

6 Break them down fer me, please. 

7 *A I already mertioned the salaries of employees allocatec 
8 to Manhattan Casualty. 

9 4 What else? 

10 A All expenses with regard to the completion of the 


11 liquidation proceeding. 


12 Q Tell us what those expenses are. 

13 THE REFEL%E: I think they are still uncertain 
14 and I will sustain an objection. 

15 MR. SCMKOSSBERQ: One problem we have here is 

16 that Mr. Minches as testified that he did not prepare 
17 thie document. Mr. Annenberg is questioning him as 

18 though it was actually his work product. 

19 THE FEFERKE: Mr. Minches, the controller, in 

20 comectics wits the prenaration of thie report, which 
21 is deem:\ im ¢vidence, described assets and liati’ ities 
22 as of December 31, 1972, with the annexed paper which 
23 represents the breakdown of one of the items on tiie 

24 front page, taking from appropriate sources the details 


25 or items in order to make this report, is that right? 
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Minches 
for Liquidator - cross 
{R, ANNENBERG: I object, Your Honor. 


THE WITNESS: That is right. 

MR. ANNENBERG: This is pure speculation. 

THE REFBREL: Is tnat convbained in itemized 
records in your office? 

MR. ANNENBERG: Objection, Your Honor. 

THE WITNESS: I don't believe that they would be 
itemized as you may indicate, Judge. Some of those 
matters, of course, the actual cash and source, of 
course, are itemized fixed amounts. 

‘THE REFEREE: So this paper deemed an exhibit 
was taken from documents that you have and you keep 
in the regular course of your business? 

MR. ANNENBERG: Objection, Your Honor. 

THE WITNESS: That is right. 

THE REFEREE: Next question. 

‘ But you don't have any personal knowledge that 
that was done, is that correct? 

THE REFERES: He already said no. 

MR. ANNENBERG: Is Your Honor sustaining an 
objection to the breakdown of the future expenses 
item? | 


THE REFEREE: You are talking about estimated 


future edministrative? 
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Minches 182 
for Liquidator - cross 

‘™ ANNENBERG: Yes, Your Honor. 

THE REFEREE: We will give you a little 
description of it. Let's see what questions ere put. 
at me @8k youthis question. On what basis were 
estimates on December 31, 1972, a statement of reserves, 
made as compared with reserves that were computed 
by Mr. Peterman's team in March of 19737 I am 
referring to an item like the $400,000 for deferred 
claims. You can answer that, 

MR. ANNENBERG: Your Honor, I don't see that. 
Where is that? 

THE REFEREE: First page. Go on. 

THE WITNESS: A general overall estimate was nade 
in the Bureau over the past year or so concerning 
what reserves we would need to satisfy the unadjudicated 
claims in the proceeding ~d those were not done by 
examining each and every file. They were projected 
on the besis of past payment on claims and the review 

of spot checking files and a figure was come up with 


on that basis. 


THE REFEREE: All righ. ~. Annenberg. 


23EXAMINATION CONTINUED 


248Y MR. ANNENBERG: 


25 


Q ' You talked avout a reserve of a million and a 


25 
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Minches ; at 
for Liquiustor = cross 
aio doliest. Will you .eil i now vou reached that fieure: 
A CT just did. 
Q Please tel. .- gain. 
A I wilt imve to adi hem up. I tudnk if you go to tne 


second page you sould vreak it dowm. I believe the figures 
there reach avout @ miliion and a half. 
~ Is it not a rict,Mr. Minches, that the 30€,000 
is an &llowed claim? 
A L am sorry, you are rignt. You are right. 
(Discussion held off the record.) 
A It was the$528,207 for suspended claims, tne 300,000 -- 
Q That is on a reserve, is that right? 
A It was a reserve. The suspended claims, 
Q What is the total of those suspended claims? 
A I don't know. The next reserve figure was $300,000 
on claims in suit that were not reserved previously. The 
next figure was 200 odd tiiousand reserved for disallowed 
claims before Referees. And the final reserve figure 


was the $400,000 for reserve for deferred claims or late 


filed claims. 


@ Is it not a fact that the 400,000 is not a 
reserve? 
A Yes, it is a reserve. 

Q What are those deferred claims? 
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i Mincacs 14 
for Liquidator - cross 
2 A Claims that were filed subsequent to tne last °° 


3 for filing claims set by the Liquidator's order of May 24, 
4 1963. 


5 o wnat was tie total amount o. the claims®? 
‘Oo A I have no idea. 
‘ Q Is it not a fact, Mr. Minches, that those clains 


8 under the law cannot be made until ail creditors nave been 
9 paid? 

10 A That is correct. 

il Q Did Mr. Peterman make any calculation of the 


12 amount that wes required for the late clains? 


13 MR, SCHLOSSBERG;: Objection. 

14 A Yes. 

15 MR. SCHLOSSBERG: Objection. Mr. Peterman 

16 testified, he was here. He gave testimony to that. 
17 THE REFEREE: Sustained. 

18 Q This chart that you testified that was prepared 


19 by Mr. Peterman, is there anything in there in connection 
20 with the late claims? 

Z1 A Yes. The deferred personal injury and property damage 
ze -lains, under classification, the third and fourth iteas 

23 are ‘meet cial 

24 Q Do you know tnat to be 80? 


25.. I didn't add up the rigures but I know we have the 
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i Minches 165 

for Liquidetor - cross 
2 wining in ‘i office, yes. 
3 Are those the late claims: 
4! Deferred claims, late «laims, yes. 
5 MR. ANNENBERG: I a# going to recall Mr. Peterm&n 
6 on that. 
7 THE REFEREE; All right. Are we finished wit 
8 him? 
‘* “MR, ANNENBERG: No, Ycur Honor. We have plenty 
10 to go with hin. 
11 Q Mr. Minches, I show you Exhibit 82, this particular 


12 page 47, which refers to a certificate of ‘eposit receivable. 
13 Was that the subject matter of the lewsuit? 

14 A I don't know. 

15 Q Pardon? 

16 A I don't know. 

LZ Q You don't know whether that was the subject of 

18 a lawsuit? 


19 A Ro. 


20 Q Do . 1 know whether there was an adjudication 
21 concerning whether that belongs to MCC? 


22 A I have no idea, 


23 Q Loes Manhattan Casualty have any oooks which 


24 reflect the number of claims filed, the tota.. number of 
25 claims filed: 


oe 
i Minches L236) 
for Liquidator - cross 


2 A es, Sure. 

3 my Have you produced tiem for tris hearing? 

4% No. 

5 Q And what papers reflect the amount of thosc 

6 ciaims? 

7° We have papers, registers, in our office. Every claim 


g that comes in in any liquidation is re,;istered in a book. 


9 Q Have you produced them for this hearing? 

10 * No 

il MA. SCHLOSSRERG: Just so tiie record is clear, 
12 when Mr. Annenbery asked questions previously tu 

13 Mr. Peterman as to the amount of claims, an objectior 
14 was raised and Your Honor did sustain the objection. 
15 ; THE REFEREE: Yes. 

16 MR. SCHLOSSBNRG: I believe Mr. Annenberg is 

17 simply asking for the same material now. 

18 ’ MR, ANNENBERG: I am entitled to nis testinony. 
19 MR. SCHLOSSHERG: I understand. 

20 THE REFEREE: Next question. 

21 Q Have any reports been made to the court since 


22 the Seventh Report? 


23 A No, sir. 


24 Q How often were the first six reports made? 


25 A Z would guess once 4 year or & little less tnan that. 
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i “inches rt 
for Liquidstor = cross 
2 There were s°- 1 reports in the firet four, five years, 


3 I don't know. 

4 Q Have the tirst seven reports been filed with the 
S e 2 19rt? 

6A Yes, they have. 


7 Q Do you know tnat ot your own knowledge? 


8 A I didn't file them, no. 


9 Q Mr. Mincnes, will you please investigate and 


10 advise me where the: are on rile? 


11 MR. SCHLOSSBERG: Objection, Your Honor. 

12 THE REFEREE: All right. Sustained. Next 

13 question. 

14 Q As of November 27, 1967, was there a total of 


15 20,450 claims filed? 


16 A I don't know. 


17 « In what writings are the number of claims set 
18 forth? 

19 THE REFEREE: Sustained, He just told you that 
20 he doesn't know. iet's go on. 

21 MR. ANNENBERG: I want to know whether he knows 
22 whetner tnere are any writings. 

23 THE REFEREE; Next question. 

24 Q Of the 20,450 claims filed, as of November 27, 


25 1967, how many were in unstated amounts? 


139 


, Mine'es 188 
for Liquidator - cross 


4? SCHLOSSBERG; Objection. 


tw 


3 THE REFEREE}; Sustained. 

‘ Q avre tiuere any claims filed atter November 27, 
S 1567? 

6 after November 27, 1307/: 

7 q@ yes. 

8 4 I don't know. 

9 Q In what writings would that information oe 


10 contained? 

11 A Any claims filed after November 22, 1963 would all 

12 be categorized as deferred or late filedclaims no matter 
13 wnan tney came in after that date. 

14 Q was the total money amount of tie 29,450 claims 


15 filed as of November 27, 1.67, $301,200,0007 


16 MR. SCHLOSSBERG: Objection. 
17 THE REFEREE: Sustained. 
18 Q Wnat was the dollar amount of any clai:s fiied 


19 after Novémber 27, 19677 


20 MR. SCHLOGSBERG: Objection. 
21 TH: REFEREE; Sustained, 
22 Q Wnat was tne dollar amount of tie Lotzi late 


23 claims tiled as of Novemver 27, 19677 


24 Mk, SUHLOSSBERG: Objection. 


25 THi. REFEREE: Sustained. 
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2 Q Whr* wes the total amount of late clains filed 


3 ter November 27, 1967 to date?! 

4 Mx. SCHLOSSBERG: Objection. 

3 THE REFEREE: Sustained. . 
6 Q How many of the ciaims in unstated amounts were 


7 iuced to liquidated amounts aiter November 27, 1967? 


| 8 MR. SCHLOSSBERG: Objection. 
| 9 THE REFEREE: Sustained. 
| 10 MR. ANNENBERG: Do I take it that Your Honor is 
| 11 going to sustain an objection to 4:1 my inquiries 
12 concerning tne total amount of the claims tnat were 
13 made as of November 27, 1967, the date of the so-called 
ig Seventh Report? 
15 THE REFEREE: you put the question. 
16 Q Of the 14,009 claims ‘1 stated amounts which 


17 were filed as of Novemoer 27, 1967, how many did the 
18 Superintendent of Insurance recommend for allowance eit’er 


19 in part or in whole? 


20 MR. SCHLOSSBERG: Objection. 

21 THE REFEREE: I will sustain tnat. And now I 
22 will answer yes to your question t’at I am going to 
23 sustain an objection to all of this type of inquiry. 
24 So go on to Som thing else. 


25 MR. ANNENBEKG: Your Honor, [ take it that it 


& 


, . 


o.  9ea 
i Minch s 190 
for Liquidators - cross 
2 1] ‘e deemed that I have made an cffer of procf 
3 to t1.08e7 
4 Tiik REFEREE; Yes. ‘That ougiit to vring you 
5 almost to the end of your :ross-examination of this 
6 witness? You want to recall Mr. Petermtien back? 
7 Q In determining tix unmount necessary to pay the 
g claims of Méannattan Casualty wuit consideration was given 


g to any monies which migiit ve owed tc the Commissioner of 

jo Taxation and Finance 48 custodian of tne Public Motor Venicle 
11 Liability Security Fund? 

12 A All the monies owed to those security funds would be 

13 p@#id in full, with @ll the other creditors. 

14 Q How much is owed to them? 

is A As of Decemver 31, 1972, it is $3,892, 334.86. 

16 Q Is it not 4 tact, F*. Minches, that you have made 
17 an application before tne court for a determination that 

1g “here either is no clain to the Commissioner of Taxation 

19 @nd Finance as custodian or that it shall be deemed a general 
29 Sdministrative expense? 


A No. 


22 Q Mr. Minches, I would like to refer yon to ttx 


23 order to show cause indicating August 15, 1972. Will you 


24 teil u8 what Paragraph }} refers to? 


254 That refers only tc administrative expense. It has 


a» . 
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4 for Liquidators - cross 
Notoita *o do ~ii Lhe claims, 
' Q Now let's talk @ cut the administrative expenses. 


, amy alle-ation been made for administrative e:penscs 


to be ped to tis Commissioner of Taxation &1J Finance a8 
, coaian? 
A Yo, sir. 
. c What claim has ne made? 
; A Shey haven't made any claim. 
" a Is it not a fact that you expect thet they wili 


* make such a clain? 


A We have no expectation. 


Q Is it not a fect that you asked the court to 
7 pause upon the possibility of such @ claim? 
i?» We have made an application to the court, yes, regarding 
16 tne administrative expenses under the Security Fund Sections. 
" Q Has any consideration been given to & claim for 
" administrative expenses on the part of the Motor Vehicle 
a Liability Security Punc? 
20 


A It would be tha seme answer, If there was sany surplus 
i after all the creditort. were paid, it is possibic that money 
si would go to the Security Fund for the reimbursement of 

7 their administrative e:penses. 

si Q In making the computation on this exhibit called 


25 
"Statement of Additional Funds", was any consideration given 


pe? ; 


itu 
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to the porsibility of a payment for the claim of administra- 


tive expenses to the Motor Liability Security Fund? 


A Tnat figure was not taken into consideration. 
Q And was a flgure for administrative expenses 
to the Property and Liability Insurance Fund taken into 


consideration? 
/ No. 
Q And was a figure for administrative expenses 
erning the Workmen's Compensation Security Fund taken 
into coasideration? 
/ No, sir. 
Q You have here a figure of estimated future 
adninistrative expense:s. Will you give us & breakdown 
of tnese, ,»lease? 
A Which figure are ;yuu talking about? 
Q Estimated future administrative expenses. 
A 275,000. 
Q $450,000? 
A The 450,000 as I said previously they would be based 
on the allocation of tiie salaries of the employees who 
would be working on the liquidation of Manhattan Casualty 
Company, including an «llocation of all other office 


expenses, telephone, rent, office supplies, including any 


expenses that the Liquidation Bureau may have in connection 


‘ 
3 
. . ‘ * J 
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for Liquidato .- c’oss 
va P'geterminaticn of this liquidation. 


were 


there ny papers from which you made a 


kGown of that allocating each expense projected to 


6 A No, @xcept an examination of the past records and 

7 an estimate of how long it would take to liquicate, finally 
g liquidate this company and what emplcyees would be involved 
» On & general basis, 

Q I tnink I am a little confused now in the sense 


that I thought you sa‘d tnat was the $275,000 item. 


24 The 274,000 and 459,000 represent two different 

,2 CStegories. The 275,000 are cases not covered by the 

; security Fund such as general liability cases. We would 
4 


no. be reimbursed from the Security Fund for those adminii{~a- 


tive expenses. 


a Wiii you please break down the administrative 
expenses? 

1g ~*? 

194 I just did. The same administrative expenses for 

9.) Caen type of case but, one, in part at least, is reimbursed 

a* 

Ps the Securivy Fund anc the other concerning the general 


,, -iability cases which are not covered by the Security Fund 


, ore paid out of the assets of the company. 


si Tdi REFEREE; You are talking about the 450,000? 


THI. WITNESS: The 275,000. 


3c 
Pe | 
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‘(EP SRER: 775,000? What categorics of 
pense: are included in that? 
, A General liability, ceses not covered bv the Security 
Find, non-automobile caces spscifically. 
6 THE REFEREE: 450,9007 
THE WITNESS: ‘hat would include automobile 
cases but general expenses in the Bureau as expressed 
in the final accoimting, drawing up the finel paperc. 
All other office e:sppenses regarding the handling of this 
11 liguidation, any type of expense, 
ie Q Have the attorneys who nandled the Superintendent 


3 of Insurance against Binkers Life bean paid in full? 


14 A I don't know. 
15 Q Pardon? 
16 A I don't know. 
17 Q Have they been paid anything? 


18 A I would imagine ac. 
49 Q Pardon? 


» A I would imagine f:.. 


pe Q I asked you wiat you know of your own personal 
the 22 \“\nowledge. 
A I believe they have been paid something. 
4 Q Do you know of yovr own personal knowledge: 
25 4 That they have veer paid something? 


tal 


A 
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ve been paid. 
ad something. 
Q How much hac they been paid? 
I don't know the sigure. 
Q What is the Lotal amount of their fees. 


don't know 


aa) 


Q Where has provision been made in this exhibit 


that we are referring 4o for the payment of the attorneys ' 


fees? 


A 


A 


of 


I would say it would be in the $275,000 figure. 

Q Mr. Minecnes, do you know of your Own knowledge 
are you just speculating? How much of that $275,000 
allocateu to attorneys' fees? 

tT don't know. 

Q Have their disbursements been paid? 

T don't know. 

THE REFEREE: It. would come within the purview 
this 275,000? 
THER WIINESS: That is right. 


THE REFEREE: All right. Are we finished with 


MR. ANNENBENG: I nave no further questions. 
ik REFEREE: You want Mr. Peterman back? 


MR. ANNENBERG: Yes, I do. 


. Peterman 196 
for Liquidator - cross 


THE REFEREE: Mr. Peterman, come back. 


(Mr. Peterman resumed the stand.) 


EXAMDIALION BY MR. ANNENBERG: 


Mr. Peterman, in making the exhibit which is 
osilead Summary of Inventory of Claims Reviewed" did you 


give consideration to late claims filed? 


4 Yes, sir. 


@ In wnat colunn is that? 

THE REFEREE: The third and fourth and the -- 
well, maybe the sixth. 

THE WITMESS: If I may refer to it under 
classification caption, "Deferred Personal Security 
Property Damage", the caption "Deferred General 
idability Filed Claims" and caption "All Others 
Deferred and Suspended". Allowances were made, yes. 


Q Was 933 and 250 the total of the late filed 


A Yes, sir. 
Q Does that comprise all of the late filed claims? 
MR. SCHLOSSHERG: Just a minute, Mr. Annenberg. 
He hadn't finished his answer. 
A In addition to the 196 under "Ali Others", deferred 


and suspended. 


Q And are they 411 late filed clains? 


i ge tie 3, Pee %. 
Oh Uae A ae Sig Oe 
Sy P 
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for Liquidator - cross 
2A Ye sir Not all of the 196. 
) Q How m@ny of the 196 is late filed claims? 
4A IL -°* 't answer that. 
> Q Mr. Peterman,under deferred and suspended claims 
6 you hs 6 claims here. Page 29 or the Seventh Report 
7 shows | 8,378 suspended claims were filed. Did you 


8 conside Ll of the suspended claims? 


9 MR. SCHLOSSBERG: Mr. Annenberg, if I may, just 
, 10 te clear up -- 

11 MR. AMMNEWBER: Mr. Schlossberg, let the witness 
12 answer, please, 

i3 MR. SCHLOSSBERG: Your question, sir, is mis- 

14 leading and I 4m sure we are here in a search for the 
iS truth. 

16 MR. ANMEMPERG : We are here in a search for the 
17 truth but not for vagueness. 

18 MR. SCHLOSSBURG: I understand that, Mr. Annenberg. 
19 MR. ABWENBERG: Okay. 

20 MR, SCHLOSSHURG: Your Homer, for our benefit, 

21 also, the words "suspended and deferred" are used here. 
22 All of those claim: are suspended in that they have not 
23 been finally adjudicated. Deferred refers to the late 
24 filing claims. 80 that when you refer, Mr. Ainttiahaiie 


25 to suspe.).sd claim in that report, we are really talking 
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«everything that is open. In those classifications 
tuing here in effect 1* suspended vecause they 
ers 1. open. The deferred are the late fies. 


® And how many of the 196 were late files‘ 


r 't know, 
« And how may of them were suspended? 
A I 't know. 
: THE AEFERKE: Are you looking at the Seventh 


Repcrt or rea“tuag from the Seventh Report? 
: MR, AHMERMR"°Q: Yes, I am, Your Honor. 
THE REF! RE. Those figures seem to jibe with 


this chart, 141 t they? 


, MR. ARBRMSERG: Mo, Your Honor. 
4 CRE REFEREE: In what respect? 
bp MK. ANMEWBERG: ‘There are 6,378 suspended clains 


: om Page 29. He has inciuded deferred and suspended, 


- is@ can't break them down but he has nusber 196. 

9 THE REFEREE: All right. Mext question. 
we MR. MARCHEBO; Just so the record is clear, 
* want to ecuphasize Mr. Schlossberg's ovservation shav 
22 =——sthe word "suspended" means something different in 
Se 


the Seventh Report than it means in Mr. Peterman's 


24 review report. 


3 THE REPEREK: That is a fact, isn't it? 


“9, 
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. ANNENBERG: The witness is testifying, 
nor. He just testified he has never seen it. 
atified before he has never seen it. He 
t fied he does not know what it is all about. 
‘HE REFEREE: That is why I made that vbser- 
vai von that you are reading from the Seventh report 
shat he ae reading from another document. I 
»t know whether they could be related. Next 
ion. 
R. ANNENBERG: I have m iuriher questions. 
(Re SCHLOSSBERG: Your Hor or, I have a few 
. , brief questions. 
UXAMINATION BY MR. SCHLOSSBERG: 
Q. Mr. Peterman, you testified in response 
t. Me. Annénberg’s questions with respect to the 
noa-stated claims, ccluma number 5, that you ap- 
pr ted a multiple of $10,000 on those claims based 


u..n the reinsurance arrangement -that Manhattan had, 


is that correct? 

A. That is correct. 

Q. Now having applied that multiple of 
$ 2,000, that would fix the maximum liability on 
any one claim, is that correct, sir? 

MR. ANNENBERG: Objection. 

"HE REFEREE: I will allow it. 


\. That is correct. 


94 


24 


25 


en 


full 
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er having fixed that multiple, was a review 


ach clain in this unstated categor,? 


So that in effect you fixed the maximum liability 
ee viewed the claim to fix @ reserve, either the 
r to go below the $10,0007 
is correct. 
Me. SCHLOBSBERG: No further questions. 
ok4 REFERERS: Do you have any furthe: witnesses 
y? 
. SCHLOSSEERG: We do not. 
MR, AMMEMBERG;: Yes, Your Honor. Well, no, I 
} can do this through documents. 
<oB REFEREE; All right. fhen the hearing part 
~Losed and mew how much time would you want for 
sulaatting any papers to me? 
MR. AMBNEMBERG: I think, Your Honor, we ought 
to wave @ month after the record is transcribed. 
THE REFERBE:; I think that is too long. 
(Discussioa held off the record.) 
THE REFERES: We will have the record on the 
Sto of April. Can't we have it ten days after that? 


MR. ANMENBERG: There are many questions I have 


to go into and there are other caset, too. 


ae 
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Order of Judge Markowitz, Dated Octeher 25, 1973, 
Appealed From, 


At a Special Torm, Part T of the Supreme Court 
of the State of New York, held in and for 
the County of New York, at the Courthouse 
thereof, 60 Centre Street, in the Borough of 
Manhattan, City and State of New York, on 
the 25th day of October, 1973. 


Present: 
Hon. Jacob Markowitz, 
Justice. 
—eeee——— = OO 
I~ tir Matter 
of 


The Liqnidation of Maxuatrax Casvarty Comrany. 


Index No. 40931/1963. 
ee eee 


A motion having regularly come on to be heard hefore 
this Court on the 2ist day of June 1973 for an Order 
confirming the report of Samuel M. Gold, Esq.. Referee 
appointed to hear and report on the fairness of the sct- 
tlement recommended in the petition of Benjamin R. 
Schenck, Superintendent of Insurance of the State of 
New York, as Liquidator of Manhattan Casualty Com- 
pany, and on the objections filed by the Objectants, 
Florence H. Brandenburg, Fxeentrix of the Estate of 
Matthew H. Brandenburg, and Harry Berg, and a cross 
motion in opposition having regularly exme on to he 
heard before this Conrt on the same dav; 


Now, on reading and filing the notice of motion dated 
June 7, 1973, with due proof of service thereof upon 
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Norman Annenberg, Esq., attorney for the Onjectrnts: 
the report of Samuel M. Gold, Exq.. the Referee duly 
appointed herein, filed in the office of the Cierk of the 
County of New York, on June Gi, 1973; the minntes of 
the hearing before said Referee and the exhibits re- 
ceived in evidence at such hearing in support of said 
motion, and notice of croxs-motion dated June 18, 1973, 
in opposition thereto, and Leonard I. Minchee, Esi., 
attorney for the Superintendent of Insurance of the State 
of New York, as Liquidator of Manhattan Casualty Com- 
pany, appearing in support of said motion and in opposi- 
tion to the cross-motion of the Ohjectants, and Norman 
Annenberg, Es:., appearing in opposition to the Liyni- 
dator’s motion and in support of the cross motion, and 
upon the affidavits of Hon. Samuel M. Gold verified June 
14, 1973 and July 17, 1973, the affidavit of Leonard IT. 
Minches, verified July 11, 1973 and the affidavit of Tames 
W. Dowling verified Angnst 14, 1973; 


Now, npon reading and filing the order to show cause 
made the 15th day of Angust. 1972. by TIon. Charles (7. 
~ Tierney. one of the Justices of the Supreme Court of the 
State of New York, and the petition of Benjamin R. 
Schenck, Superintendent of Tnsnrance of the State of New 
York, as Liquidator of Manhattan Casualty Company. 
duly verified the 4th day of Angnst, 1972, and the exhibits 
thereto annexed, with proof of due service thereof, as 
follows: by personal service upon: 


Florence H. Brandenburg 
136 Waverly Place 
New York, N. Y., 


on the 22nd day of Angust, 1972, as evidenced by the 
affidavit of Joseph V. Savalli. duly sworn to the 28rd day 
of Angust, 1972; hy certified mail upon: 
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eippoaled Frow 


Florence H. Brandenburg, as Executrix of 
the Estate of Matthew H. Brandenburg 

136 Waverly Place 

New York, N. Y. 


and 


Lester Hirsh, Esq. 
136 Sunrise Highway 
Lynbrook, L. T., . Y., 


on the 16th day of August, 1972, as evidenced by the 
affidavit of George Kotler, duly sworn to the ISth day 
of Augnst, 1972; by registered mail, return receipt re- 
quested, upon: 


Commissioner of Taxation & Finance 
Corporation Tax Bureau 

State Campus 

Albany, N. Y. 12226, 


on the 16th day of August, 1972, as evidenced by the 
affidavit of George Kotler, duly sworn to the 18th day of 
Angnst, 1972: and the certification of publication of the 
New York Times, by Theresa Dowling, dated August 30. 
1972; and the certification of publication of the Wall 
Street Journal, by Mary C. Pandres, dated Angust 30, 
1972; and the memorandum of the court dated Deceml«: 
7, 1972 and the order entered thereon on January 2, 1973 
and the memorandum of this court dated September 13, 
1973 and the papers on which said orders were based: 
and it appearing to inv satisfaction that the Snperin- 
tendent of Insurance of the State of New York, as 
Liquidator of Manhattan Casnalty Company, is vested 
with title to all of the property, contracts and rights of 
action of Manhattan Casualty Company and that the 
Superintendent of Insurance as Liquidator, has full power 
and authority to enter into tie agreement dated as of 
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the Sth day of June, 1972, with Bankers Life and Casualty 
Company, irving Trust Company, FEuropean-American 


Banking Corporation (form: "aimed Belgian-American 
Banking Corporation), Eurot American Bank & Trust 


Company (formerly named /ctgian-American Bank & 
Trust Company), The Garvin 3antel Corp. (successor in 
snterest to Garvin, Bantel & Company), The Estate of 
George K. Garvin by Ruth M. Garvin, as Fixecutrix, and 
The Estate of James F. Begole, by Patricia C. R. Begole, 
as Executrix, together with the exhibits annexed to the 
petition, on behalf and for the benefit of the estate of 
Manhattan Casualty Comp ony and all persons interested 
in its estate; and it firther appearing therefrom to the 
satisfaction of this Court that the interests of Manhattan 
Casualty Company, in liquidation, its ereditors and all 
other persons interested in the affairs of the Company, 
will best he served by the acceptance of the settlement and 
compromise 1.° rred to in the petition herein, and that 
the relief prayed for in the petition herein should in all 
respects be granted: and after hearing Leonard H. 
Minches, Esq.. attorney for the Superintendent of In- 
surance of the State of New York, as Liquidator of Man- 
hattan Casualty Company, in support of said motion, and 
Florence H. Brandenburg. Fxecutrix of the Estate of 
Matthew H. Brandenburg, and Harry Berg, Objectants, by 
their attorney, Norma, Annenberg, appearing in opposi- 
tion thereto, and after due deliberation having been had 
thereon, and upon filing the opinion of the Court; 


Now, on motion of Ieonard H. Minches, Fisq., attorney 
for the Superintendent of Tnsurance of the State of New 
York, as Liquidator of Manhattan Casnalty Company, 
it is 


Orverep. that the motion to confirm the report of 
Samucl M. Gold, Esq., Referee herein, filed in the office 
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of the Clerk of the County cf New York on June 6, 1973, 
be and the same is, in all respects granted, and the said 
report of said Referee is hereby approved and confirmed; 
and it is further 


Orperep, that the cross motion to disaffirm the report 
of the Referee herein is denied, end it is further 


Onprrep, that the petition of Benjamin R. Schenck, 
Superintendent of Insurance of the State of New York, 
as Liquidator of Manhaitan Casualty Company, verified 
the 4th day of August, 1972, annexed to the order to 
show cause hercin, be and the same hereby is in all re- 
spects granted; and it is iurther 


Onverep, that said Benjamin R. Schenck, Superintend- 
ent of Insurance of the State of New York, as Liquidator 
of Manhattan Casualty Company, and/or his successors 
in office as Superintendents of Insurance of the State 
of New York, and/or his duly authorized Deputy and 
Agent, be end they herchy are authorized and permitted 
to compromise and settle the Liquidator’s claim against 
Bankers Life and Casualty Company, Irving Trust Com- 
pany, Belgian American Banking Corporation, Belgian 
American Bank & Trust Company, Garvin, Bantel & Com- 
pany, New England Note Corporation, The Estate of 
George K. Garvin, by Ruth M. Garvin, as Fxeentrix, The 
Estate of James F. Begole, by Patricia C. R. Begole, as 
Executrix, John F. Sweeny, and Estate of Standish T. 
Bourne, by Standish T. Bourne, Jr., as more particularly 
set forth in the petition annexed to the order to show 
cause, for the sum of One Million ($1,000.000.00) Dollars; 
and it is further , 


Orverep axp Apsoporn, that the Commissioner of Taxa- 
tion and Finance, as Custodian of the Public Motor Ve- 
hicle Liability Security Funds, the Motor Vehicle Lia- 
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bility Security Fund, and the Property and Liability In- 
surance Security Fund (Sections 330, 333 and 334 of the 
Insuravce Law) and of the Stock Workmen’s C‘ompensa- 
tion Security Fund (Article 6{a] New York Workmen’s 
Compensation Law), is a general creditor of Man- 
hattan Casualty Compan), in liquidation, with respect 
to any or all administiative expenses paid hy such Funds 
to the Liquidator relating to claims in the liquidation 
proceeding coming within the purview of tie aforesaid 
Security Funds, and has no claim therefor as such gen- 
eral creditor in the within liquidation proceeding. In the 
event surplus asscts shall exist in the withia Mquidation 
proceeding after the payment in full. with interest, of 
all duly allowed claims in the proceeding, it is herehy 
directed that the Commissioner of Taxation and Finance, 
as Custodian of the aforesaid Funds,* may make such 
claim to such surplus funds, npon due notice to the stock- 
holders of Manhattan Casualty Co., as said Commissioner 
may be advised. Claim to such surplus funds may also 
be made at that time, by the stockholder: of Manhattan 
Casualty Company or any other claimant thereto; and it 
is further urdered and adjudged that said Commissioner 
has a prior claim to any such surplus as an administration 
expense; and it is further 


Orprrep, that the agreement dated as of June 8, 1972, 
entered into between the Superintendent of Insurance, 
as Liquidator, and Bankers ' ife and Casualty Company, 
Irving Trust Company, Furopean-American Banking Cor- 
poration (formerly named Belgian-American Banking 
Corporation), Furopean-American Bank & Trust Com- 
pany (formerly named Belgian-American Bank & Trust 
Company), The Garvin Bante! Corp. (Suecessor in in- 
terest to Garvin, Bantel & Cumpany), The Fstate of 
George K. Garvin by Ruth M. Garvin, as Executrix, and 
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The Estate of James F. Begole, by Patricia C. R. Begole. 
as Exeeutrix, annexed to the petition, he and the same 
hereby is approved and ratified; and it is further 


Gavenep. that Beniaimin Re Schenck, Superintendes 
of {nsurance of the State of New York, as Liquidator 
of Manhattan Casualty Company, and/or his successors 
in office as Superintendents of Insurance of the State 
of New York, and/or his duly authorized Deputy and 
Azest, be and they are hereby authorized and per- 
mitted to exeente releases and any other instruments 
necessary to consummate the aforesaid settlement and 
to enrry out and do so cause to he carried out and 
done, all things that may be necessary or desirable to 
consimamate the same. unen receipt of the sate sim of 
One Million ($1.000,009.00) Dollars, and. it is further 


Onvensp, that the fee of Samuel M. Gold, Esq., as 
Iieferce appointed by order of this Court in the within 
matter, be and the same is hereby allowed and fixe: 
in the sum of Thirty five thousand (¢35000.)—Dollars, 
and it is further 


Orverep, that the said fee of Samuel M. Gold, Esq., 
Referee, be paid by the Superintendent of Insurance 
as Liquidator of Manhattan Casualty Company as an 
administrative expense and shall not be taxed. 

Enter 
J. M. 
J. 8.0. 


Filed 10/25/73 N. Y. County 


thy rice 4 ‘ a 
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Decision and Opinion of Judge Markowitz, Dated Sep- 
tember 23, 1973, Confirming the Report of Judge 
Gold as Referee. 


SUPREME COURT, 
New York County, 
Special Term, Part I. 
‘ (Sane Trriz.] 


Marxowrrz, J.: 


The Superintendent of Insurance move. to confirm the 
report of Hon. Samuel M. Gold, as referee herein. Ob- 
jectants Harry Berg and The Estate of Matthew H. 
Brandenburg, deceased, cross nove for an order disaf- 
firming the report. The referee was appointed (see, 
Lazar v. Merchants’ Nai. Properties, Inc., 22 A. D. 2d 
253, 256) to hear and report on the fairness of an agree- 
ment for the settlement i. $1,000,000.00 of the Super- 
intendent’s lawsuits against ten defendants (see, Insur- 
ance Law §539). 

One of the lawsuits brought by the Superintendent 
as liquidator of Manhattan Casualty Company is pend- 
ing in the United States District Court for the South- 
ern District of New York. The second is pending in 
this court. Both actions make claim for $5,..00,000.00 
and involve the same defendants and the same trans- 
action. Only the claimed bases for relicf differ: the 
suit in the District Court having been brought under 
the Securities Act of 1133 (Superintend-nt of Insurance, 
etc. v. Bankers Life ani Casualty Company, et al., 404 

| U. S. 6; 92 S. Ct. 165), and the action in this court 
| pleading causes of action for common law fraud, con- 
Version and negligence. 

Upon ths evidence presented at the hearings beiore 

him, aw. pon the documentary evidence, the referee 
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tember 23, 1973, Confirming the Report of Judge Gold 
as Referee 


recommended that the proposed settle nent be approved. 
The well reasoned Jucid report of the distinguished ref- 
eree is affirmed. 

His conclusions may. be briefly outlined: 


One million dollars, wher added to the dividends paid 
hy the Superintendent, and the - sets of Manhattan Cas- 
ualty Company still on hand ould enable the Super- 
intendent to pay in fall all @ allowed claims of the 
creditors of Manhattan Casualty Company, ineluding the 
claim of objectant Harry Berg. 

Hence, the only entity not served by the settlement 
is the sole stockholder of the company, Vis., the Estate 
of Matthew If. Brandenburg. 

Several of the individual defendants have died since 
the institntion of the lawsuits. The referee finds that 
continuing the litigation would be eostly and that suc- 
cess, if the actions are prosecuted through trial, is not 
assured. While the case against three of the actual con- 
spirators is very strong, they are dead, and they, as well 
as two others who participated in the transaction, are 
practically. judgment-proof and not good for a substan- 
tial judgment. The case against the remaining five sol- 
vent defendants is mnch weaker, is rot supported by the 
same kind of proof, and is based on circumstantial evi- 
dence, dependent in large part on the testimony of a 
witness who may be unreliable, Indeed, as to one of 
these defendants, former connec] in charge of the litiga- 
tion for the Superintendent testified that he did not be- 
lieve that the proof would withstand a motion for sun- 
mary judgment. 

Passing from the merits to the amount which may be re- 
covered after trial, tle referee observes that $5,000,000.00 
of the amonnt in suit was received by Bankers Life and 
Casnalty Company, the then sole stockholder of Man- 
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hattan Casualty Company. Thus, to use his words, this 
“eliminated any question of a stockholding interest in 
Manhattan raffering aay actual pecuniary loss, so thet 
only the remaining claimant-ereditor interests in Man 
hattan could sue for such damages as they sustained by 
reason of Manhattan's being deprived of those assets 
aul foreed into inso!veucy.” (Report. p. 14). Sinee the 
ercditors, including objectant Berg. are expected to be 
mide whole by the settlement (Report, pp. 35, 46, 49), 
he concludes that the proposed settlement is reasonable 
and fair and in the iaterests of all proper claimants. 

Tt shonld he noted parenthetically that the Estate of 
Matthew JL. Brandenburg derives its interest as stock- 
holder by imesne assignment from Bankers Life and Cas- 
ualty Company. The latter company* sald the stock to 
defendant Janes F. Begole, one of the claimed eon- 
spirators, now dead. Defendant Begole transferred the 
stock to Matthew Brandenburg, his attorney, for legal 
services rendered and to he rendered. Beeause, as a con- 
sequence of the conspiracy, defendant Begole obtained 
the stock “without a single penny of his own” (Ieport. 
pp. 15, 35), he could claim no damages arising from 
transaction; and the Estate of Matthew Brandenburg has 
no greater rights than defendant Begole. 

Tn this posture of the case, this ten year costly and 
protracted litigation should he brought to an end. In 
reaching this judgment, the court need not “halance the 
scales with the nicety of an apothecary” (Shiclcerawt r. 
Moffet, 59 N. Y. 8. 2d G19, 621). Tt is guided, instead, 
hy basic principles intended to lead to a pragmatically 
sound judgment whether a proposed settlement is fair 
aml reasonable under all the cireumstances.  (Rodvers 
v. Sound of Music Co., Mise. 2d : 348 N. Y. S. 2d 
G72, G77-G78; Meimann vr. American Express Co., 53 Mise. 
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Ld 749, 767; Matter of New York Title € Mortgage Co., 
170 Mixe. 109; Waterwan Corp. v. Johnston, 106 X.Y. S. 
24d $13. aff'd 279 App. Div. 1078). 

Agreements of compromise are generally favored by 
the courts (Zeuno rv. .lnzalone, 17 Mise. 2d 897, 895); the 
determination of sharply contested and dubious issues 
4 should, if possible, be avoided (Matter of Prucence Co., 

98 F. 2d 559, 560, cert. den. sub nom, Stein +. McGrath, 
206 U.S. 636). 

Under a settlement, ench side surrenders something; 
neither side need be put in the position to sing pacans 
of trimnph as on a victory won aficr trial. Moreover, 
when the setilement is proposed by the Superintendent 
of Insurance, his judgment, as an administrative officer 
of the state, “is entitled to great weight and is not 
lightly to he set aside.” (Matter of New York Title & 
Mortgage Co., supra, p. 116). The Superintendent stronely 
urges settlement of the litigation under review. 

The Superintendent’s motion to confirm the referee's 
report is granted. and the proposed settlement is ap- 
proved. The cross motion is denied. 

I find no merit in objectants’ arguments that the ref- 
erce afforded them inadequate opportunity to meet the 
issnes hefore him and that this court has no jurisdiction 
to approve the settlement of the Federal action (Matter 
of Kuickerhocker Aqeucy |Tole|, 4 N. ¥. 2d 245). 

Settle order accordingly, also making provision for an 
allowance to the referee, which will be fixed in the order. 


Dated: September , 1973. 


"Yar fap’ 3 
Phe OC 
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At a Special Term, Part I of the Supreme Court 
of the State of New York, held in and for 
the Connty of New York, at the Courthouse 
thereof, 60 Centre Street, in the Borough of 
Manhattan, City and State of New York, on 
the 2nd day of January, 1973. 


Present: 


Ifon. Jjacoh Markowitz, Justice. 
[Same Titte.] 


The petitioner, Benjamin I. Schenck, Superintendent 
of Insurance of the State of New York, as Liquidator of 
Manhattan Casualty Company, having moved this Court 
for an order 


(a) Authorizing and directing the Superintendent of 
Insurance, as Liquidator, to compromise and settle the 
Liquidator’s claim against Bankers Life and Casualty 
Company, Irving Trust Company, Belgian American Bank- 
ing Corporation, Beigian American Bank & Trust Com- 
pany, Garvin, Bantel & Company, New England Note 
Corporation, The state of George K. Garvin, by Ruth 
M. Garvin, as Executrix, The Mxtate of James F. Begole, 
by Patricia C. R. Begole, as Mxccutrix, John F. Sweeny, 
and Kstate of Standish T. Bourne, by Standish T. Bourne, 
Jr., for se sum of One Million ($1,000,000.00) Dollars; 


(b) Adjadging tiat the Commissioner of Taxation and 
Finance, as Custodian of the Public Motor Vehicle Li- 
ability Security Funds, Motor Vehicle Liability Security 
Fund, the Property and Liabiiity Insurance ;‘ecurity 
Fund, and Workmen’s Compensation § arity Fund (es- 
tablished by ..ections 330, 333 «., 334 of the Insurance 
Law and Article 6[a] of the New York Workmen’s Com- 


j 
t 
: 
| 
: 
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pensation Law, respectively.) has either no claim for 
aduiinistrative expenses relating to claims in the liquida- 
tion proceeding of Manhattan Casualty Company coming 
within the purview of the aforesaid Security Funds and 
paid by said Funds, or has a claim for such expenses 
which is subordinate to the claims of the general ereditors 
of such Company; 


(ec) Approving and ratifying the agreement dated as 
of June 8, 1972, entered into between the Superintendent 
of Insurance, as Liquidator, and Bankers Life and Cas- 
ualty Company, Irving Trust Compeny, Muropean-Ameri- 
ean Banking Corporation (formerly named Belgian-Ameri- 
ean Banking: Corporation), Muropean-Ameriean Bank & 
Trust Company (formerly named Belgian-American Bank 
& Trust Company), The Garvin Bantel Corp. (successor 
in interest to Garvin, Bantel & Company), The state 
of George K. Garvin by Poh M. Garvin, as Exeeutrix. 
and The Mstate of James F. Begole, by Patricia C. R. 
Begole, as Eixecutrix; and 


(d) Anthorizing the Superintendent of Insurance, as 
Liquidator, by his duly anthorized Deputy and Agent, 
to execute releases and any other instruments necessary 
to consummate the aforesaid settlement and to earry out 
and do and so cause to be carried out and done all things 
that may be necessary or desivable to consummate the 
same, upon receipt of the sum of One Million 
($1,000,000.00) Dollars; and said motion having duly come 
on to be heard before this Court on the 19th day of 
October, 1972; 


Now, upon reading and filing the order to show cause 
made the 15th day of August, 1972 by Ion. Charles G. 
Tierney, one of the Justices of the Supreme Court of 
the State of New York, and the petition of Benjamin R. 
Schenck, Superintendent of Insurance of the State of 
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New York, duly verified the 4th day of August, 1972, 
and the exhibits thereto annexed, with proof of due serv- 
ice thereof, as follows: by personal service upon: 


Florence H. Brandenburg 
136 Waverly Place 
New York, N. Y., 


on the 22nd day of August, 1972, as evidenced by the 
affidavit of Joseph V. Savalli, duly sworn to the 23rd 
day of August, 1972; by certified mail upon: 


Florence H. Brandenburg, 
As Execut~iv of the Estate 
of Matthew H. Brandenburg 
136 Waverly Place 
New York, N. Y., 

and 
Lester Hirsh, Msq. 
136 Sunrise Highway 
Lynbrook, I. 1., N. Y., 


on the Ifith day of August, 1972, as evidenced by the af- 
fidavit of George Kotler, duly sworn to the 18th day of 
August, 1972; by registered mail, return receipt re- 
quested, upon: 


Commissioner of Taxation & Finance | 
Corporation Tax Bureau 
State Campus 

Albany, N. Y. 12226, 


on the 16th day of August, 1972, as evidenced by the 
affidavit of George Kotler, duly sworn to the 18th day 
of August, 1972; and the certification of publication of 
the New York Times, by Theresa Dowling, dated August 
30, 1972; and the certification of publication of the Wall 
Street Journal, by Mary ('. Pandres, dated August 30, 
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1972; the affidavit of Leonard If. Minches, sworn to Sep- 
tember 26, 1972, in support thereof, and the aMdavit of 
Leonard I]. Minches, sworn to October Ht, 172, in sup. 
port of the Liquidator’s motion and in opposition to the 
cross-motion of Harry Berg and Florence UH. Branden 
burg. as Mxecutris of the Mstate of Matthew HH. Branden. 
berg; the affidavit of Joseph ot. Mareheso sworn to July 
20, 1972 the letter from the Superintendent of Insurance, 
os Liqmdator, to Hon. Jacob Markowitz, a Justice of 
the Supreme Court, dated October 19, 1972, with en- 
closure of « transcript of a hearing of May 5, 1972 held 
before Hon. Charles 1. Brieant, District Judge of the 
United States District Court, Southern District of New 
York, all in support of the motion; the affirmations of 
Norman Annenberg, attorney for respondents-objectors 
Harry Berg and Florence Il. Brandenberg, as Executrix 
of the Mstate of Matthew II. Brandenburg, dated Sep- 
tember 19, and 26, 1972; the answer to the petition of re- 
spondent-objector Harry Berg and respondent-objector 
Florence H. Brandenburg, as Exeeutrix of the Iistate of 
Matthew If. Brandenburg. verified September 20, 1972: 
the affidavit of Norman Annenberg, sworn to October 18, 
1972, in opposition thereto; and the notice of eross-motion 
dated September 22, 1972 for an order staying the pro- 
ceeding in this Court and iranslerring it to the United 
States District Conrt, for the Southern Distriet of New 
York, and for other relief; and it appearing to my satis- 
faction that the Superintendent of Insurance of the State 
of New York, as Liquidator of Manhattan Casualty Com- 
pany, is vested with title to all of the pro, erty, contracts 
and rights of action of Manhattan Casualty Company; 
and after hearing Leonard II. Minches, Ksq., attorney 
for the Superintendent of Insurance of the State of New 
York, as Liquidator of Manhattan Casualty Company, in 
support of the motion of the Superintendent of Insur- 
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ance, as Liquidator, end in opposition to the eross-motion : 
and after hearing Norman Anncnberg, Esq., attorney for 
respondents-objectors Harry erg and Florence H. Brand- 
enburg, as Executrix of the Mstate of Matthew H. Brand- 
enburg, in opposition to the motion of the Superintendent 
of Insurance, as Liquidator, and in support of the cross- 
motion; 


Now, on motion of Leonard H. Minches, Esq., atworney 


for the § “= endent of Insurane: of the State of New 
York, as ator of Manhattan Casualty Company, it 
is 


Onperep, that the fairness of the proposed settlement, 
as set forth in the petition of the Superintendent of In- 
surance, as Liquidator, be and the same hereby is re- 
ferred to Ion. Samuel Marshe!i Gold, of 595 Madison 
Avenue N.Y.C. 10022 N.Y. who is hereby appointed Re- 
feree to hear, take evidence on the said issue and report 
thereon with all convenient speed; and it is further 


Orperep, that the aforesail Meferee shall conduct the 
hearings at the place of business of the Superintendent of 
Insurance, as Liquidator, namely, 116 John Street, 
Borough of Manhattan, City and State of New York; 
and such other places as the referee may from time to 
time, designate and it is further 


Orpverzp, that at least five (5) days before the said 
hearing, a notice thereof, in writing, shall be sent by mail 
by the Liquidator to Norman Annenberg, Esq., attorney 
for respondents; and it is further 


OrperrD, that pending the report of the Referee, the 
within motion be and the same hereby is held in abey- 
ance; and it is further 


ee 
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Orperep that the fees of the Referee shall be fixed by 
the Court; and it is further 


Orpenen, that the cross-motion cf the respondents Harry 
Berg and Florence H. Brandenburg, a8 Executrix of the 
‘state of Matthew Il. Brandenburg, be and the same 


hereby is in all respects denied, 
enter 
J. M. 
J. 8. C. 
Filed 
1/2/73 


N.Y. County 
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SUPREMié COURT, 

New York Counrry, 

Special Term Part I. 
{Same Trriz.] 


Jacosp Marxowirz, J.: 


Petitioner, the Superin'endent of Insurance of the 
State of New York, appointed Liquidator of the sub- 
ject insurance company (Manhattan Casualty Company) 
by order issued in 1963, seeks court approval of the set 
tlement of two actions in which petitioner, acting as 
Liquidator, is plaiatiff. One of these actions is pend- 
ing in this Court, and one in the United States District 
Court for the Sonthern District of New York. In the 
proposed settlement $1,000,000 will be paid petitioner. 
Petitioner asserts that this would result in payment in 
full of atl allowed claims of creditors. 

Objections t> “he settlement are raised by one ereditor 
of Manhattan and hy the estate of the now deceased and 
alleged sole shareholder of Manhattan. They contend 
that the potential recovery in the actions sought to be 
settled approximates $5,000,000 and that, accordingly, 
the proposed settlement is unreasonable. 

The moving payers contain descriptions of the nature 
of the claims asserted by petitioner and the history of 
the litigation, but little more. This is insufficient evi- 
dence on which to find the proposed settlement adequate, 
even after granting petitioner's judgment the substan- 
trial weight to which it is entitled (ef. New York Title 
& Mortgage Co., 170 Mise. 105). 


ae 
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Objectors’ arguments that this court lacks jurisdic- 
tion to pass on the settlement are not well founded. In 
addition to the specific provisions of Insurance Law, sec- 
tions 526 and 539, the applicable decisional law indi- 
cates gencral recognition of the jurisdietion of this court 
over matters such ax this (Matter of Knickerbocker 
Agency, 4 N. Y. 2d 245, 252), even where claims of fed- 
eral agencies are involved (see, Natin v. Apollo Sav- 
ings, 318 F, Supp. 1055). In the instant case no such 
federal claims are actually present; the ebjeetors argn- 
ments are based upon the federal nature of the claims 
asserted by petitioner in the United States District 
Court. A fortiori, this does not interfere with this 
court’s jurisdiction 

A referee will be appointed to hear and report on the 
fairness of the settlement. Pending the report of the 
referee the motion will he held in abeyance. Cross mo- 
tion is denied. 

Settle order. 


Dated: December 7, 1972. 
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SUPREME COURT OF THE STATE Or NEW YORK, 
County or New York. 

[Saux Trruez.) 


To the Supreme Court of the State of New York: 


I, Samuri, M. Gorn, referee appointed in the above- 
entitled proceeding by order of this Court, dated Janu- 
ary 2, 1973, to h 14, take evidence and report on the 
jscne of the “fairness of the proposed settlement, as set 
forth in the petition of the Superintendent of Insurance, 
es Liquidator” (Markowitz, J.), do hereby respectfully 
report as follows: 


subdivision (a) and sulxlivision (2). 
Nature of tHe Proceeprxés 


A. Time-Table 


1. January 24, 1962—Sale hy Bankers Life and Cas- 
ualty Company (hereinafter “Bankers Life”), sole stock- 
hoider of Manhattan Casualty Company (hereinafter 
“Manhattan”), to one James F. Begole (hereinafter 
“Begole”), of all the ontstanding shaves of Manhattan 
for the sum of Fiv Million ($5,000,000) Dollars, said 
transaction and th. Jevelopments arising therefrom 
being the cause of Manhattan's insolvency and the sub- 
ject-matter of the lawsuits here involved. 


2. May 24, 1963—Order of Supreme Court, New York 
County, adjudging Manhattan to be insolvent, appoint- 
ing Thomas Thacher, Superintendent of Insurance of 
the State of New York, as Liquidator of Manhatten, 
and providing for notice to claimants to file their claims 
within six months from date of entry thereof and no 
later than November 22, 1963. 


Ss a 
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3 Aadgust 19, 196%- Conmmenecement of action mn the 
United States Distriet Court, for the Southern District 
of New York, “63 Civ. 2490," pursuant te Seetion WA 
of the Sceurities Aet of 1955 (1b VS.CUAL §77qfa}). by 
the Superintendent against ten defendants, demanding 
judgment for $5,500,000 (the aforementioned $5,000,000 
plus a subsequent allegedly converte’ sum of $500,009), 
that action being entitled: 


Superintendent of Insurance of the State of New York, 

as Liquidater of Manhattan Casualty Company. 
Plaintiff, 

versus 

Bankers Life and Casualty Company, Ieving Trust Com- 
pany [hereinafter ‘ -<¢% Trust”), Belgian American 
Banking Corporatio. (hereinafter “DA Banking”), 
Belgian American Bank & Trust Cor-vany {hereim 
efter “BA Trust”], Garvin, Bantel & Company {herein- 
after “Garvin, Bantel”’], New England Nete Corpora- 
tion, George K. Garvin {hereinafter “Garvin”], James 
F. Begole, John F. Sweeny [hereinafter “Sweeny”, 

and Standish T. Bourne | hereinafter “Bourne” |, 
Defendants 


4, July 22, 19635-—- Commencement of action in Supreme 
Court of the State of New York, New York County, 
“11358/65," bearing the same title, involving the same 
trans tion, seeking the same amount of damages, but 
pleading causes of action for common law frand, conver- 
sion and negligence. 


5. November 8, 1971—Decision of Supreme Court of the 
United States (404 U. S. 6), reversing the order dismiss 
ing the federal action (the District Court order for dis- 
missal having been affirmed by the Court of Appeals for 
the Second Cireuit), and holding that a cause of action 
had heen alleged under §10(b), 15 U.S.%. §78 (j)(b) of 
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the Securities Exchange Act, remanding the case for 
trial on the merits. 


6. June 8, 197 2—Agrecinent of settiement, subject to 
approval of Supreme Court of the State of New York, 
County of New York, of the Liquidator’s said claim 
against the ten defendants, providing for the payment 
of One Million ($1,000,000) Dollars, executed by seven 
“Settling Defendants” (not including New England Note 
Corporation, Sweeny and Bourne) and binding upon the 
“Settling Defendants,” payment to be made on the Clos- 
ing Date (the tenth business day following expiration 
of time for appeals), the federal action to be there- 
upon dismissed with prejudice and the Supreme Court 
action to be discontinued with prejndice as against all 
ten defendants and general releases to be delivered to 
said defendants. ‘ 


7. August 15, 1972—Order to show cause for approval 
of said settlement. authorizing and directing the Super- 
intendent of Insuranc s Liquidator, to compromise and 
kettle the claim (objections filed by one claimant and 
hy estate of allezed solo : “holder of Manhattan and 
cross-motion by said objectic .s to stay the compromise 
Proceeding in the Supreme Court and to transfer it to 
the District Court) 


8. December 7, 1972—Decision of Justice Markowitz 
denying the cross-motion and appointing referee to hear 
and report on the fairness of the settlement, the motion 
for approval thereof being held in abeyance pending the 
report of the referee. 


9, January 2, 1973~Order herein appointing me as 
referee, 


10. January 5, 1973—T duly took and executed the oath 
required of me as refereo, and the same has heen filed 
with this Court. 
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B. The Motion for Leave to Compromise 


The order to show eause directed service upon all 
persons interested in the estate of Manhattan by publica- 
tion in The New York Times and The Wall Street 
Journal; upon the administratrix of the est-te of Mat- 
thew H. Brandenburg, the alleged sole stockholder of 
Manhattan, by personal service; and upon the Commis- 
sioner of Taxation and Finance of the State of New 
York by registered mail. There were annexed copies 
of the signed Agreement of settlement and of the pro- 
posed forms of stipulation of Cismissal and discontinuance 
of the two actions and general release. 

The petition of Benjamin R. Schenck, the then Super- 
intendent of Tnsurance, stated that, to date thereof, 
dividends of 50% had been paid in the liquidation on the 
allowed elaims of general creditor claimants; that the 
remaining assets would produce ar additional 10% or 
15% ; and that the One Million ($1,000,000) Dollars set- 
tlement would enable the Liquidator to pay in full all 
the allowed claims of said creditors. inelnding deferred 
or Jate claims. With respect to the two pending actions, 
he pointed out that several of the individual defendants 
had died since their institution: that the continuing litiga- 
tion would he very costly: and that counsel for the 
Liquidator had advised that the success of those actions 
was in douht. 

With regard to the Commissioner of Taxation and Fi- 
nance, it was stated that the Commissioner. as Custodian 
of certain Security Funds. had agreed that those ad- 
ministrative expenses incurred hy the Superintendent on 
this lianidation coming within the purview of Sections 
820, 333 and 334 of the Insurance Law and Article 6(n) 
of the Workmen’s Compensation Law and paid by those 
Seenrity Finds mav not he inelnded in general eredi- 
tor claims against the assets of Manhattan. 
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It was also requested that notice of the motion by per- 
sonal service he directed to be given to the administra- 
trix of the estate of Matthew Ti. Brandenburg, who had 
written to the Superintendent of Insurance, claiming to 
he the soi: stockholder of Manhattan, though the records 
of Manhattan did not disclose who were the present 
stockholders. 

The supporting affidavit of Joseph J. Marcheso, the 
present attorney for the Superintendent of Insurance in 
the two actions, stated that his former partner, Arnold 
Barrian, had heen the attorney for the Superintendent 
in these actions until he was appointed a Judge of the 
United States Distriet Court for the Southern District 
of New York; that Arnold Bauman had made unsuecess- 
ful attempts at settlement during the course of the 
litigation, which were renewed hy defendants after Arnold 
Ranman had obtained the reversal in the United States 
Supreme Court, holding that the federal court did have 
juris’ -tion, resulting im the proposed agreement of 
sett..ment for $1,000,000; that it was Mr. Marcheso’s 
understanding that it wonld permit payment substan- 
tially in full to all the creditors and policyholders of 
Manhattan. He referred to the fact that continued 
litigation wonld undoubtedly require expenditure of con- 
siderable moneys and a lengthy trial. and that there was 
always the uncertainty of the final determination and 
the prospects of expensive and lengthy appeals by either 
side. He concurred in the opinion of Judge Bauman 
urging favorable consideration of the $1,000,000 settle- 
ment offer. 

Norman Annenherg, Esq., filed papers in opposition to 
the motion on hehalf of two respondent-ohjectors (Harry 
Berg, a creditor of Manhattan, on his own behalf and 
on hehalf of all creditors similarly situated: and Florence 
TT. Brandenburg as executrix of the estate of Matthew H. 
Brandenburg. “sole stockholder” of Manhattan) and made 
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the aforementioned cross-motion to transfer the com- 
promise proceeding to the District Court. 
Justice Markowitz staled in his decision: 


“The moving papers contain descriptions of the 
nature of the elaims asserted by petitioner and 
the history of the litigation, but little more. T. is 
is insufficient evidence on which to find the pro- 
posed settlement adequate, even after granting 
petitioner’s judgment the substantial weight to 
which it ig entitled (cf. New York Title d Mort- 
gage Co., 170 Mise. 109).” 


C. Proceedings on Reference 


I received a letter on January 4, 1973 from Leonard 
H. Minches, attorney for the Superintendent of Insur- 
anee, as Liquidator of Manhattan, enclosing certified 
copy of order dated January 2, 1973 and, after execution 
and filing of my oath as referee, I arranged for con- 
ference on procedure at the office of James Dowling, 
Special Deputy Superintendent of Tnsurance, in charge 
of liquidations, at which Joseph J. Marcheso, Norman 
Annenberg, and attorneys representing the Liquidator, 
were present. The inaiter was discussed generally and, 
nan issue having arisen as to the burden of proof, T held 
that the Liquidator must, in the first instance, establish 
facets sufficient to instify the settlement. Tt was agreed 
that Mr. Annenherg would he permitted, for the purpose 
of preparing for the hearings, to examine at the office 
of Mr. Marcheso the depositions taken in the federal ne- 
tion aver a period of approximately five vears of 48 
persons, their testimony ageregating more than 12,000 
nages, with approximately 1.700 exhihits heing marked 
for identification. Ti was agreed that T was to receive 
eanies af relevant papers and doenments to he snh- 
mitted hy Mr. Mareheso and Mr. Minehes. as well as 
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Mr. Annenberg, and that, after studying such papers, J 
would request such additional papers and documents as 
T deemed useful in preparing for and facilitating the 
hearings to be held. 

Shortly thereafter T received copies of all the papers 
submitted by both sides on the motion for approval of 
the settlement, the Appendix in the Supreme Court of 
the United States, the decision of Justice Douglas, the 
petition for writ of certiorari to the Court of Appeals 
for the Second Circuit, and the briefs filed hy Mr., now 
Judge, Bauman. 

After studing these papers and documents T coneluded 
that, since the validity and strength of the underlying 
eause of action against tlhe ten defendants depended on 
these pretrial depositions and exhibbits, it was neces- 
sary to make as complete a study and analysis of them 
as would be required at a trial of the underlying actions. 
Mr. Marcheso and his associate, Morton J. Schlossherg, 
and Mr. Annenberg were advised as to my request for 
additional papers, and Mr. Annenberg thereupon in- 
cluded in his request for access to records the substance 
of my request. Mr. Annenherg requested rulings from 
me with regard to his receiving copies of certain records 
and photostats of exhibits, concerning which a question 
of limitation was raised in lig? of the still pending litiga- 
tion. One aspect of these preliminary procedural mat- 
ters was reviewed and further argned at the outset of 
the first hearing (3-9).° 

T received a copy of the 57-page Preliminary Pre-Triat 
Memorandum filed by Arnold Bauman in the District 
Court on June 24, 1968 and of the Master Index of 
756 exhibits. (Mr. Annenberg also received copies.) 
T also requested and received four volumes containing 
enmmaries of the depositions of all the witnesses and 


*Numbered references in this report are to the minntes of 
t] rings before ye peferoe herewith filed 
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the complete transcript of the depositions of Jolm 
F. Sweeny, Paul Sandrisser, C. Joseph Gunter, and 
Louis Van Damme, the principal witnesses, all of which 
had heen available for examination and a_ substan- 
tial portion of which liad actually been examined hy 
Mr. Annenherg. JI also received (and Mr. Annenberg, 
likewise, after a ruling pertaining te confidentiality of 
several, received all such copies—see 109) photostatic 
copics of about 120 exhibits selected by ine after study 
of all the papers as the most significent. In addition, 
T reccived from Mr. Minches copies of all the volumes 
of the seven Reports filed in the liquidation proceeding 
from 1963-1967 and tie relevant orders of the court 
(which were made available for Mr. Annenherg’s ex- 
amination and the three volumes, compri the last 
1°67 Report, were at his request delivere him for 
study and returned after abont a week to me), as well 
ex eopies of certain financial statements subsequently 
deemed exhibits on the hearings (Mr. Annenberg also 
receiving copies thereof prior to the hearings). 

With respect to exhibits, it was provided \i.-13, 72. 
$2-83, 102-104, 115, 156. 159-165) that, in view of the 
pendeney of thé underlying litigation, the voluminous 
natnre of many of the exhibits, and the fact that many 
are filed deeuments, those exhibits particularly con- 
sidered on the reference would not he numbered, bunt 
he deemed, exhibits: and suhsequent arrancements were 
made by which such deemed exhibits. except those al- 
ready filed or contained in documents already filed in 
the New York County Clerk’s office, were to he delivered 
lw Mr. Mareheso to the Clerk of Special Term, Part T. 
at the time a motion is presented to that Part for con- 
frmation or rejection of this Report, the exhibits to 
Iie ca delivered ta he the following: 
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Pre-Trial Memorandum filed in the District Court 
on June 24, 1968; 

Master Index of Exhibits; 

Appendix in the Supreme Court of the United States; 

Opinion of Justice Douglas; 

With reference to Banker Life’s motion for summary 
judgment, Rule 9G statement, affidavit of Arnold 
Bauman sworn to May 7. 1968, affidavit of Isaac 
Goldstein sworn to May 9, 1968 [requested by Mr. 
Annenberg]: 

Master Index Exhibits Nos. 183, 184, 705 {requested 
by Mr. Annenberg]: 

Statement of Assets, Liabilities and Reserves as at 
May 24, 1963 and as at July 31, 1967; 

Statement of Additional Funds Required to Pay 
all Claims as at December 31, 1972; 

Summary of Inventory of Claims Received, Eval- 
uated and Reserved (February-March, 1973): 
Four sets of Exhibits re: Collectihilitvy of Jude- 
ment against the four individual defendants: 


andl, in addition, any exhibits specifically referred to or 
requested to he included by either Mr. Marcheso or Mr. 
Annenberg in their post-hearing memoranda. 

Mr. Annenberg had requested that all three decisions 
in the District Court, Court of Appeals, and Supreme 
Court of the United States. he deemed in evidence (109); 
it will he noted that the first two are contained in the 
Appendix in the Supreme Ceurt of the United States, 
which is included in the list of deemed exhibits. 

The hearings were held at my office on March 19, 
1973 and April 9, 1978. The appearances were: James 
W. Dowling. Special Deputy Superintendent, Liquida- 
tion Bureau: Joseph A. Oster, Assistant General Coun- 
sel. Tnsnranee Department: Leonard FH. Minches, As- 
sistant Special Depnty Superintendent of Tnsurance: 
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Joseph J. Marchese aud Morton J. Schlossberg, attorney: 
for Liquidator; Norman Annenberg, attorney for Objec- 
tors Harry Berg and [state of Matthew Brandenburg 

The only witnesses who testified were those presented 
hy the Liquidator: Judge Bauman, Leonard H. Minches, 
and Allen E. Peterman, whose duties in the Liquidation 
Bureau of the Superintendent of Insurance consisted of 
review and evalnation of claims. Mr. Annenberg had 
stated for the record at my request the nature and 
status of the claims of Harry Berg and the Estate of 
Matthew Brandenburg, represented by him (104-108) 
and at the conclusion of the hearings stated that he 
was not presenting any witnesses hut would make his 
point “through documents” and asked for time to sub- 
mit his post-hearing memoranda, and accordingly it was 
arranged for hoth sides to snhmit their memoranda by 
May 7, 1973 (200-201). On Mav 7, 1973 T received a 
memorandum froin Joseph J. Marcheso (Morton J. 
Schlossherg, of Counsel). T received on that day a 
telephone call from Mr. Annenherg that, dne to the 
press of personal and other inatters, he had been nnable 
to prepare a memorandum and would not submit any 
memorandum. He confirmed this fact by a letter to 
me. 


ANALYSIS OF THE ISSUE HERE INVOLVED—THE FAIRNESS OF 
THE Oxx Minttow ($1,000,000) Dornars Sereiesext 


There are obviously two parts to the question of the 
fairness of a preposed settloinent of a pending case: 


1. The chances of recovering a judgment against de- 
fenlants from whom a substantial jndement is collecti- 
hle: and 


2. The amount of damages recoverahle after trial in 
the ease, 
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To be taken into consideration, to be sure, are such 
matters as the time and expense of a trial, appeals, 
delays, und the element of uncertainty affecting any 
case, partienlarly where the matter depends on infer- 
ences and circumstantial evidence. 


(a) Here it is clear from all the papers in the nnder- 
lying, motion that the ease against Rourne, Begole and 
Garvin, the actual conspirators who planned and con- 
summated the plan to have Begole purchase Manhat- 
tan’s stock from Bankers Life with Manhattan’s own as- 
sets, is a very strong one; and that the case against New 
England Note Corporation, Bourne’s corporate tool. and 
Sweeny, who participated in covering-up the transac- 
tion after he hecame aware of the frand and econversiun 
of Manhattan’s assets, is a fairly strong one, although 
the damages as to them might he placed on a lesser foot- 
ine than as against the actual conspirators. However. 
Rourne, Begole and Garvin have died and it is clear 
from the record and the documentary evidence at the 
hearing (See Four Sets of Exhibits re Collectihility of 
Tudement: 159-165) that these five defendants are practi- 
eally judgment-proof and certainly not good for any 
substantial jndgment. 

The question, therefore, narrows down to the chances 
of recovering a judgment against the remaining defend- 
ants—TIrving Trust, BA Banking, BA Trust, Garvin Ban- 
tel, and Bankers Life. Tt will he seen that the evidence 
involving the first three—the hanks—depends on infer- 
ences to he drawn tending to indicate that they did not 
follow sound banking practices and were negligent. 
thereby facilitating the use by the conspirators of their 
hanking services to consummate their plan. Garvin 
Tiantel appears to be involved only as the means hy 
whieh Garvin made arrangements with the banks. 
Tankers Life. Manhattan’s sole stockholder. which sold 
its Monhattan stock to Berole for $5.000.000, consisting 
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of an [rving Trust check, is not shown by any evide..ce 
in the voluminous depositions and exhibits to have had 
any knowledge of the fact that the actual source of che 
$5,000,000 it received would be Manhattan’s own assets 
or to have participated in or been connected with the 
fraud. There might possibly be a case against it on some 
insolvency theory that, if an adequate judgment is not 
recovered against financially responsible defendants, it 
should be required to return to Manhattan that portion 
of the $5,000,000 as is needed to make claimants and 
creditors whole, sinee the $5,000,000, which Bankers Life 
received and of which Manhattan was deprived to provide 
the conspirators, throuzh Begole, with Manhattan's stock 
cansed Manhattan to he insolvent and resnited in the 
liquidation proeeedings. But the case itself as azainst 
Bankers Life on the basis of frand or conversion is, ac- 
cording to all the records, entirely unsupported. 

The opinion of Judze Bauman, who was in charge of 
this litigation for nine years, and that of Mr. Marcheso, 
his former partner and the present attorney for the Su- 
perintendent, hoth of whom devoted a tremendous amount 
of time to the conduct of these extended and protracted 
pre-trial depositions, in the necessary effort to prove the 
ease through the testimony and records of the defendants. 
their officers and employees, are quite obviously entitled 
to great weight. Judge Bauman testified, as did Mr. 
Marcheso, that the case against the individnal defend- 
ants was strong and fairly direct, while the case as to 
the defendants who were financially responsible was not 
supported hy the saine kind of proof, was based on cir- 
eninstantial evidence. and dependent in large part on the 
testimony to he elicited from Sweeny, an unreliable wit- 
ness (24-32, 40-42). As to Bankers Life, Judge Banman 
testified (23-24) that. while he had submitted papers in 
opposition to its motion in the District Court for sum- 
mary indement (See Exhibits) and had urged that there 
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was a question of credibility and of fact as to whether 
it had knowledge of the fraud charged in the sale of 
Manhattan’s assets, the motion heing denied wit!.vut preju- 
dice to renewal after, the jurisdictional motion was dis- 
posed of (See Appendix in the Supreme Court, pp. 
40a-44a), he did not believe that his proof would with- 
stand a motion hy Bankers Life for summary judgment. 
As to Irving Trust and B.A Banking and BA Trust, he 
believed the proof showed “suspicions” eonduct on their 
part, particularly in attempting to cover-up 25-28). 
As to Garvin Bantel, in his view, the other members 
of the firm did not know what Garvin was doing (28). 
Tn his opinion, the case nvainst the banks could go 
“either way” (25). Te sununed up his position as to 
liahility, that it was a “fifty-fifty” proposition (36). 


(b) While the underlying lawsuit ig for $5,500,000, 
it is quite clear that the judgment recovered coull not 
be for that amount. 

The measure of damages for fraud as @ general rule 
is the actual pecuniary loss sustained, the purpose being 
to indemnify the party injured (Reno v. Bull, 226 N. Y. 
546: Hanlon +. McFadden Publications, Tne., 302 X. Y. 
502). 

Here, the sole stockholder of Manhattan, Barkers Life. 
received the $5,000,000 which actually was derived from 
Manhattan's own assets. This -‘ninated any question 
of a stockholding interest in Manhattan suffering any 
actnal pecuniary loss, so that only the remaining claim- 
ant-ereditor interest in Manhnttan could sue for such dam- 
ages as they sustained hy reason of Manhattan’s heing de- 
prived of those assets and foreed into insolvency. A cor- 
poration consists of stockholders and creditors (here 
claimants). Tere there are no stockholders to he econ- 
sidered, so that only the damages sustained hy creditors 
(here elnimants) are recovernhle, 
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Plainly, Begole, who, as one of thie conspirators, ob- 
tained the stock from Bankers Life hy fraudulent use 
of Manhattan’s own assets and without a single penny 
of his own, could not claim any damages; indeed, he 
is liable for the damages. And, by the same token, 
Matthew Brandenburg, his attorney, who allegedly ob- 
tained the stock by trausfer or assignment from Begole 
in 1963, just about the time of these insolvency pro- 
ceedings, allegedly for legal services rendered and to 
he rendered in connection with this lawsuit (104-107), 
can have no greater rights than Begole to claim the 
status of a true stockholder of Manhattan. 

Thns, the damages recoverable at a trial would he 
the amount needed, in addition to whatever other assets 
Manhattan had, to pay all proper elaimants of Manhattan, 
as well as the expenses of the lawsuit and of the liquida- 
tion proceeding (see iv preliminary statement, 9-14, and 
36-40). 

In this connection, note may he taken of an affirmative 
defense in the answers of defendants Irving Trust and 
Garvin Bantel (Appendix in the Supreme Court of the 
United States, pp. 2Ga-272, 33a-34a): that the Super- 
intendent’s Report to the Supreme Court of the State of 
New York indicated that as of March 31, 1963 there was 
an excess of liabilities over admitted assets of Man- 
hattan in the amount of $1,202,161.86, so that the dam 
ages of $5,500,000 sued for was primarily for the benefit 
of the dissolved Manhattan’s shareholders; if, as the 
Snperintendent himself alleges, the sole stockholder of 
Manhattan (Begole) participated in the fraud upon Man- 
hattan, “any present holder of its stock vither participated 
in the alleged fraud or became a stockholder subsequent 
thereto and cannot share in the distribution of any 
recovery for damages suffered as a result of sneh fraud. 
Plaintiff does not have the right to maintain this action 
as the representative of any such stockholder, nor to 
recover damages for <listribution to any such, stockholder.” 


‘ee ?- ys ? 
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Judge Bauman testified that William Willis of Sullivan 
and Cromwell, attorneys for B.A Banking and BA Trust, 
with whom he had discussed at various times and finally 
arranged the proposed settlement, had repeatedly staied 
to him that the “maximum exposure” of defendants was 
$1,300,000 and that, basically the point of view of Mr. 
Willis was that the only damages recoverable would be 
those suffered by proper claimants (35, 37-38). He 
testified that he was not able to obtain the million dollar 
offer until after the Supreme Court of the United States 
sustained the complaint in the federal action (22). Ile 
ascertained fro: Jsaae Goldstein, Special Deputy Super- 
intenlent of Tusurance, in charge of the Liquidation 
Bureau, that $1,909,000 would probably make the claimants 
“whole,” that is, “proper” or “legitimate” claimants, 
and, therefore, recommended the settlement on the ground 
that liability was far from certain as to financially re- 
sponsible defendants and that the amount of damages 
was open to question (36, 37, 40, 50, 51). 

Since the maximum amount recoverable in the under- 
lying action is the amount of damages suffered by claim- 
auts, pins the expenses of the lawsuit and of the liquida- 
tion, the amount recoverable at the trial would he in 
the range of $1,000,000, the amount estimated to he needed 
to accomplish that result (See final portion of this Re- 
port). Thus, regardless of the relative strength of the 
case against responsible defendants, the $1,000,000 settle- 
ment is within the range of the maximum amount re- 
eoverable after a trial and, therefore, eminently fair. 


Tur UNDERLYING CAUSE OF ACTION 


A. The Complaint 


The federal complaint was based on the claim that 
Manhattan had heen defrauded in the sale of certain 
securities in violation of the Seenritics Act of 1933, 15 
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U.S.C. S77q(a), and of the Seeurities Exchange Act of 
1934, 15 ULS.C. S78 j(h). 

The complaint in New York Couity Supreme Court 
was haved on the same transaction but pleading commen 
law fraud, conversion andl negligenee in five causes of 
action against the same ten defendants. 

The hasie allegations of the complaint were clearls 
and suecinetly summed up by Justice Donglas: 


“It seems that Bankers Life. one of the re- 
spondents, agree! to sel] all of Manhattan’s stock 
to one Beg’ * $5,000,000. Tt is alleged that 
Begole cons), with one Bonrne and others to 
pay for this stock, not out of their own funds. 
but with Manhattan's assets. They were allege: 
to have arranged, throngh Garvin, Bantel—a note 

‘okerage firin—to obtain a $5,900,000 chee’: fron 
respondent Trving Trust, although they had no 
funds on deposit there at the time. On the same 
day they purchased all the stock from Bankers 


Life for $5.000,090 and as stockholders my)! 
rectors, installed one Sweeny as president of Var 
hattan. ~* 


“Manhattan then sold its United States Treasury 
Bonds for $#4854552.07. That mnount, plus 
enough cash to nine the total to $5,000,000, was 
eredited to an aeconnt of Manhattan at Irving 
Trust and the $5,000,000 Trving Trust check was 
charged against it. As a result, Boole owned all 
the stock of Manhattan, having nsed $5,000,000 of 
Manhattan’s assets to purchase it. 
<mmmnenieateinctanion 
***Manhattan’s Board of Directors was allegedly deceived 
inte anthorizing this sale by the misrepresentation that the pro- 
eceds would he exchanevd for a certifieaie of deposit of equal 
value.’’ 


_ 


187 


Report of Referee, Dated June 4, 1973 


“To eonjlete the fraudulent scheme, Irving 
Tras’ issued a second $5,000,000 check to Man. 
Naitan, which Sweeny, Manhattan's new president, 

ered to Belgian American Trust which issued 
¢ 5,000,000 certifieate of deposit in the name of 
Manhattan. Sweeny endorsed the certificate of 
deposit over to New Engietnd Note, a company 
alleged to be controlled hy Bourne. Bourne en- 
dorsed the certificate over to Belgian American 
Banking? as collateral for a $5,000,000 loan from 
Belgian Banking to New England. Its proceeds 
were paid to Irving Trust to cover the latter's 
second $5,000,000 check. 

“Though Manhattan's assets had been depleted, 
its hooks reflected only the sale of its Government 
honds and the purchase of the certificate of deposit 
and did not show that its assets. had been used 
to pay Begole for his purehase of Manhattan’s 
shares or that the certifieate of deposit had been 
assigned to New England and then pledged to 
Belgian Banking.” 


B. Proceedings in the Federal Courts 


In June 1969, Terlands. J., dismissed the federal com- 
plaint ou motions made by three of the defendants (Ap- 
pendix in the Supreme Court of the Tnited States, pp. 
50a-S8a). He stated at the outset (50a): “The issne for 
decision is another illustration of the recurring problem 
whether plaintiff's claiin beloxgs in the siate courts or 
whether plaintiff has stated a eanse of action under the 
federal security Jaws . . . anc the pertinent rules and 
regulations of the Securities and Exchange Commission.” 


‘Belgian Banking at the same time made a loan to New 
England Note in the amount of $250,000 whieh eras distributed 
in part asx follows: Belgian Banking $100,000. bourne £50.000, 
Begole $50,000, Garvin, Bontel #25.000," 
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He held that there was ao lack of jurisdiction by the 
federn! courts over the subject matter, in that Section 
17(n) of the Securities Act of 1953) permitted only a 
defrauded purchaser of sceurities to recover damages al 
S.E.C. Role L0b-5 prohibited fraud or deception by cither 
a purchaser or seller of securities, hut that Manhattan 
was not a defrauded purchaser or seller of securities, 
its Treasury bonds having been sold for full consideration. 
He stated (88a): “The complaint in this case presents 
no more than a complicated scheme of common law 
fraud,” pointing ont that plaintiff had instituted such 
a common law action in New York County Supreme 
Court in 1965. 

The. Court of Appeals for the Second Cirenit by a 
divided court affirmed the dismissal of the complaint 
(97a-110a), the majority agreeing with Judge Hlerlands 
that “no federal cause of action was stated” (104a). 

The Supreme Court of the United States reversed, 
Justice Douglas delivering the opinion of the Court (494 
‘7, S. 6, decided December 8, 1971). Ife stated: 


“Manhattan was the seller of Treasury bonds 
and, it seems to us, clearly protected hy $10(h). 
15 U.S.C... §&78(j)(b) of the Securities Exchange 
Act which makes it unlawfnl to use ‘in connection 
with the purchase or sale’ of any security ‘any 
manipulative or deceptive device or contrivance’ in 
contravention of the rules and regulations of the 
Securities and Exchange Commission. 

“There certainly was an ‘act’ or ‘practice’ within 
the meaning of Rule 10B-5 which operated as ‘ 
fraud or deceit’ on Manhattan, the seller of the 
Government bonds. To he sure, the full market 
price was paid for those bonds; but the seller 
was duped into believing that it, the seller, would 
receive the proceeds. 
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“Manhattan was injured as an investor thro git 
n deceptive device which deprived it of any con- 
pensation for the sale of its valuable block of 
securities. 


“The crux of the present case is that Manhattan 
suffered au injury as a result of deceptive prac- 
tices touching its sale of securities as an investor.” 


Justice Douglas pointed out that the Court was making 
no ruling on the point urged by Bankers Life that “the 
complaint did not allege, anil diseovery failed to dis- 
close, any connection between it and the fraud and that, 
therefore, the disinissal of the complaint as to it was 
correct and should be affirmed.” 

The opinion concluded: 


“The case must be remanded fot trial. We inti- 
mate no opinion on the merits as we have dealt 
only with allegations and with the question of 
law whether a cause of action as respects the sale 
by Manhattan of ‘‘s Treasury bonds has been 
charged under §10()).” 


C. The Merits of the Cause of Action 


The evidence necessarily comes from the defendants 
through their depositions and records; that is the reason 
for the accumulation of more than 12,000 pages of testi- 
mony and approximately 1,700 exhibits by Judge Bauman 
and Mr. Marcheso in their effort to exhaust et ery possi- 
ble source of information. 

Bankers Life became the sole stockholder of Manhattan 
in 1957, when it purchased all the outstanding shares. 
During the following years Manhattan had operating 
losses and John D. MacArthur, who controlled Bankers 
Life, was looking for a buyer of its Manhattan stock 
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for about a year prior to January 24, 1962, when the 
sale to Begole took place. 

MacArthur sent James Bourland, a Vice-President of 
Bankers Life, in Octoher 1961 as his personal repre- 
sentative to take charge of Manhattan and endeavor to 
sell Manhattan. Sweeny, the President of Manhattan, 
learned of MacArthur's desire to sell Manhattan rather 
than to continue operating it and told Bonrland that 
he believed he could obtain an offer of $5,000,000. Sweeny 
did have negotiations with prospective purchasers, which 
were unsnecessful. One of these, with Sam Friedlander 
representing Royal State Bank, provided for a \ ritten 
option to purchase Manhattan for 5,000,000 to expire 
November 14, 1961, Bourland receiving a power of attor- 
ney from Bankers Life rnmiing to February 1, 1962 to 
exceute all papers to effectuate a sale of Manhattan. 
Although proposed drafts of the contract were drawn up. 
the sale was not consummated. 

On December 8, 1961, Sweeny was asked to resign as 
President of Manhattan but continued his efforts to sell 
Manhattan. In late November or early December. i961, 
he met Boegole, ‘who told him that he repres-nted a 
Boston group which was interested in acquiring Man- 
hattan. Sweeny met Begole on several occasions there- 
after. Begole promised to return Sweeny to the presi- 
dency of Manhattan if the purchase by his troup went 
through. 

Begole arranged for Sweeny to meet Bourne and his 
attorney, Samuel Adains, at the Carlyle Hotel on January 
16 and 17, 1962. On January 17, 1962 Bourne and Adams 
had gone to the Chemical Bank New York Trust Com- 
pany. Manhattan’s custodial bank, where, pursuant to 
Bourlanl’s authorization, they had reecived a list of 
Manhattan's scenrities, which included U.S. Treasury 
bonds with a total face value of $5,155,000. Bonrne told 
Sweeny that he was apprehensive of a 5% government 
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issue being approved hy Congress, in which case Man- 
hattan’s bond holdings would drop in value, and asked 
Sweeny if Manhattan wes permitted to invest in certifi- 
cates of deposit. Sweeny testified that he asked Andrew 
Pouy of the Insurance Departinent and wo: told that 
the Insurance Department had no object'on provided 
the income was at least equal to what Manhattan was 
getting on the government bonds. 

The contract of sale hy Iankers Life to Begole was 
executed on Jauuary 14, 1962, with closing set for Janu 
ary 24, 1962. It was to be a cash sale for $5,000,000, 
excluding Manhattan's accident and health business, which 
Bankers Life retained, a profitable part of Manhattan’s 
business. The contract «lid not contain any of the usnal 
warranties, from which a possible inference would have 
been attempted to be drawn, in addition to Bankers 
Life’s failure to investigate the financial background of 
the purchaser, that Bankers Life should somehow have 
suspected the intentions of the purchaser. 

Bourne had been in touch with Garvin, a New York 
note broker, with whom he had dealings in the past. 
and arranged with Garvin to request Irving Trust to ad- 
vance its check for the $5,000,000 to he used on the 
closing. 

Irving Trust, of course, was not informed as to the 
exact nature of the transaction. C. Joseph Gunter, in 
charge of the Security Clearance Department, an As- 
sistant Secretary of Irving Trust, testified that he had 
known Garvin for about 15-20 years, and had been called 
by Garvin in early January 1962, inquiring whether Irving 
Trust would be interested in obtaining an account with 
a cash balance in the middle six figures and a custody 
account of about nine million dollars. When Gunter said, 
“Yes,” Garvin said he would be in touch later. No names 
had been mentioned. Ile next heard on January 25 


ferry 


1962 from Garvin, who asked him to meet him and the 


— 


ee 
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people interested on January 24, 1962 with a five million 
Irving Trust check, the name of the payee to he given 
to Gunter on January 24th; Garvin told him that seeuri- 
ties would he delivered to him to be sold and the pro- 
ceeds used to cover the check. Gunter did not discuss 
this with anyone at Irving Trust. 

On the morning of Jannary 24, 1962, at about 10 A.M.. 
Garvin called Gunter to mect him at his office with 
the Irving Trust check, now telling him to make it pay- 
able to Bankers Life and tliat government securities 
would be delivered from Chemical Bank to he sold and 
the proceeds used to cover the check. Gunter had never 
heard of Bankers Life lhefore. At Garvin's office, he 
was introduced to Bourne, Begole and Sweeny. 

Begole, Sweeny and Gunter went to Manhattan’s office 
hefore 11 A.M., where a large number of persons were 
assembled. Gunter testified that at no time was he ad- 
vised or hear anyone say that the purpose of the meeting 
was the closing of the sale of Manhattan's shares. [le 
testified that he sat apart from the group of persons, 
did not hear what was said, did not know what business 
was heing transacted, and simply handed up the $5,000,000 
Irving Trust check when requested by Sweeny at the 
head of the table. The government secnrities had not 
ns vet heen received by Jrving Trust. Gunter testific. 
that it appeared to him, although he made no inquirics, 
that there was going to he a transfer of securities he- 
tween two related corporations, but didn't know which 
was the parent eorporation—Manhattan or Bankers Life 
Gunter Jeft shortly thereafter. 

There is testimony from others at that closing that 
announcements were made indicating that the transaction 
was a sale of Manhattan's outstanding stock owned hy 
Rankers Tife. 

Tnnnediately after the closing a stockholders’ meeting 
was held. Manhattan's directors sulinitted their resie- 
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nations and a new group of directors, including several 
of the old group, was clected, with Begole as Chairman 
of the Board and Sweeny as President. Then a special 
meeting of the new Board of Directors was held at 12:3 
P.M. avd Adains, one of the new directors, proposed a 
resolution which was adopted (Appendix, pp. 122a-123a), 
reading us follows: 


“Resolved, that the President he and he herehy 
is authorized to scll the entire portfolio of United 
States Government Londs and Notes held in 
custody hy the Chemical Bank New York Trust 
Company, at 100 Broadway, New York, N. Y.: and 
he it 

“Further Resolved, that the President be and 
he hereby is auth rized to purchase a Certificate 
of Deposit from the Belgian-Ameriean Bank and 
Trust Company, not exceeding a face value of 
Five Million ($5,000,000) Dollars, for a term of 
six months, with interest at 3% per annum, which 
Certificate of Deposit is to be held in trust for 
the account of the Company upon receipt of a 
letter from the Belgian-Aimeriean Bank and Trust 
Company certifying to tlie above.” 


The Resolution would give the impression, along the 
lines of Bourne's statement to Sweeny, that Manhattan’s 
portfolio of U.S. Bonds, as a potentially losing investment 
in view of anticipated increase of rate to be paid on 
new issues, would merely he replaced by a bank certificate 
of deposit. 

Garvin had, prior to the closing, also been in touch 
with Paul Sandrisser, senior Vice-President of BA Bank- 
ing and BA Trust, who testified that he had known 
Garvin for about 25 years, that Garvin offered him on 
deal whereby BA Banking would issue a certificate of 
deposit for a deposit of five million dollars and make a 
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loan against the certificate of deposit, no names being 
then mentioned. Sandrisser had the matter approved by 
a credit committee. He called Garvin hack to say he 
was interested. He later heard from Garvin on Janu 
ary 21 or 22, 1962 that an old insurance company doing 
lusiness in New York would be making the deposit and 
that the loan would be to another company, also w- 
named. Sandrisser testified that he did not try to 
ascertain whether it was legal for an insuranee company 
to use its assets as security for a joan to a third party, 
although he knew that it was the duty of o bank officer 
to try to ascertain whether loans made by the hank 
were legal. 

Louis Van Damme, President and Chairman of the 
Board of BA Banking and BA Trust, testified that San 
drisser had brought to his attention a matter of a loan 
of five million dollars aguinst a certificate of deposit; 
that on January 22 or 03, 1962, there had been a bank 
committee meeting, which approved a transaction whereby 
an insurance company would deposit five million dollars 
with BA Trust, which would issue its certificate of 
deposit for that. amount, and that a sceond company 
would borrow five million dollars from BA Banking, 
the $5,000,000 certificate of deposit heing endorsed hy 
the insurance company and given to BA Banking as 
collateral for the loan to that other company. Ile testified 
that Sandrisser stated that the insurance company in- 
volved was Manhattan but did not name the other com- 
pany, simply describing it as a finanee company froin 
New England. Me testified that the reason given by 
Garvin for giving this business to BA Banking and BA 
Trust was that, heenause they were, in effeet, one bank, 
the spread between interest on the loan and interest 
on the ecrtifieate of deposit, required by Federal Reserve 
regulations to be at least two pereentage points, could 
here he only one per cent. 


go 
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Sandrisser was advised hy Garvin that this transaction 
of certificate of deposit and loan was sxct for the after- 
noon of January 24, 1962. 

Immediately after the closing of Manhattan's Boar« 
of Dircetor’s special mecting, Adams dicrated zeveral 
letters to Sweeny’s secretary for Sweeny’s signature as 
President of Manhattan: to Chemical Bank, to deliver 
the 1. S. Treasury bonds to Garvin; to Garvin, directing 
him to sell the bonds through Irving Trust for Man- 
hattan’s account, and directing the eredit to the attention 
of Gunter at Trving Trust: to Gunter, to receive the 
securities and credit the proceeds of sale to Manhattan’s 
the non-existent account at Irving Trust: a second letter 
t. «unter, directing lim to pay the $5,000,000 to he 
credited to Manhattan’s account to BA Trust to effect 
parment on a_ certificate of deposit to be issned in 
that amonnt: and a letter to BA Trust, direeting it to 
receive $5,000,000 from Trving Trust and to use it to 
jssue a eertificate of deposit in that aniount. 

Sinee the $5.155.000 face value of the bonds wonld sell 
for less than $5,090,000, Sweeny sent Irving Trust an 
additional $150,000 hy a Manhattan eheck. 

Gunter testified that the T. S. Treasury honds were not 
received until the afternoon of January 24, 1962. Tle 
had received an envelope when he left Manhattan’s office. 
the contents of which, he testified, he had never examined 
Other testimony shows that it econtaine! the stock of 
Manhattan transferred to Begole, which Gunter was to 
hold until the honds were sold and the Trving Trust eheeck 
to Bankers Life paid for. 

The honds were sold to Irving Trust’s subsidiary se 
curities company at the market price of $4,854,552.67, the 
amount heing credited, together with the $150,000 Man- 
hattan check, to Trving Trust's internal Checks Clearing 
Account. whieh had originaily heen dehited for tie 
$5,090,000 eheek payable to Bankers Life. The effeet 
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of these entries was te use Manhattan's bonds and check 
fo pay for the Trving ‘Trust check payable to Bankers 
Life. Thus, the conspirators consummated their plan 
to luv Manhattan with ifs own assets. 

Gunter testified that after the honds were reeeived, he 
reveived a call from Garvin that there was a second hall 
to the transaction, to be held at BA Trust, that it would 
consist of a “check swap”, whereby he was to bring a 
second check for $5,000,000 payable to the order of }5.A 
1st, and he would receive in return A $5,000,009 check 
of BA Banking. He was told to bring along the envelope 
he had received that morning. to be turned over to 
Begole. (A second half of the trensaction was necez 
sary for the conspirators, as Justice Douglas pointed 
out, “to complete the frandulent scheme”, to conceal the 
fact that Manbattan’s stock had heen bought by use of 
Manhattan’s own assets by giving the appearance as 
intended hy the Board of Directors’ Resolution, that its 
U.S. Treasury bonds had heen replaced hy a certificats 
of deposit: but, which Manhattan's hooks and records 
showed that a certifiente of deposit for $5,000,000 had 
heen issned in it# name, they did not show the true fact, 
that the certifiente of deposit had heen endorsed over 
and delivered to BA Banking as collateral for a loan 
in that amount to New England Note Corporation, a 
corporation without assets, Bourne’s corporation, which 
turned over to Irving Trust the BA Trust check repre- 
senting that loan, thus effecting the “check swap” ar- 
ranged by Garvin.) 

At BA Trust’s office Gunter handed this second 
$5,000,000 cheek to Sweeny, who gave it to Sandrisser. 
A certificate of deposit for $5,000,000 was then issued 
by BA Trust in the name of Manhattan. Sweeny as 
President and Katz as Treasurer of Manhattan endorsed 
the certificate of deposit over to New England Note Cor- 
poration; and Bourne, on behalf of New England Note 
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Corporation, then endorsed it over to BA Banking, sign- 
ing notes at the same time for a loan in that amount made 
by BA Banking to New England Note Corporation, 
Manhattan’s certificate of deposit thus being collateral 
for that loan. BA Banking issued two cheeks, one for 
$5,000,000 representing the loan to New TMngland Note 
Corporation which was handed to Gunter, and the other 
for $250,000 also payable to New England Note Corpora- 
tion but handed to Bourne, who deposited it in an aceount 
in BA Trust. This $250,000 was a loan to New Mueland, 
collateralized by Begole’s Manhattan stock, to allow New 
England to prepay interest of $100,000 on the $5,000,000 
loan made by BA Banking to New England, the remainder 
being distributed as follows: $50,000 to Bourne, $50,000 
to Begole, and $25,000 to Garvin, Bantel. Thus, the con- 
spirators obtained an innnediate windfall. Tu addition. 
Begole received subsequent dividends on his Manhattan 
stock, which were used to make the subsequent interest 
parments due on BA fanking’s loan of $5,000,000 to 
New England. 

When Gunter returned to frving ‘Trust later that 
afternoon, he testified that he noticed for the first time 
that the BA Banking $5,000,000 cheek which he had re- 
ceived as a “check swap” was payable to “Irving Trust 
Co. for the account of New England Acceptance Co., Inc.” 
He called Sandrisser, who told him to put it throngh with 
only Irving Trust’s Cleaning Ifouse number on the hack, 
which he did. Gunter later called Garvin, to request 
various letters and documents, particularly backdated 
authorizations by Bourne for New England with regard 
to the last-mentioned check. 

On January 25, 1962 this matter of the two $5,000,000 
checks issued on January 24, 1962 by Gunter came to 
the attention of various officers of Trving Trust, who 
investigated and made certain changes in their records to 
| indicate that Manhattan’s account was eredited with the 
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cheek Irving Trust received from BA Banking and debite’ 
for the check to BA Trust, the entries being marked, 
“1/25/62 as of 1/24/62"; and the debit for the Irving 
Trust check payable to Bankers Life and the credit for 
the check from BA Banking were taken off Manhattan's 
account. Irving Trust’s concern regarding th question 
of the propriety of Gunter’s handling of ti, .ansaction 
is shown by Master Index Exhibit No. 183, a length, 
detailed memorandum, dated Januarv 30, 1962, reviewing 
the results of investigation and noting how the records 
should read, and by Exhibit No. 184, reviewing thi 
“Handling of Two 45,000,000 Transactions”, as investi- 
gated by the Irving Trust staff from 1/25/62 to 1/31/62. 

On July 24, 1962 the certifiente of deposit issued by 
i8.\ Trust on January 24, 1962 matured and the BA Lank.- 
ing loan to New England became due. The Joan was 
renewed for another six monoths, to January 24, 1963. 
Sweeny had requested that he get pliysiecal possession 
of the new certifierte of deposit, as proof of the « ‘ry 
in Manhattan's books and statements certified to ine 
Insurance Departanent of “Cash in hanks $5,000,000", 
represented hy the certificate of deposit. BA Trust there- 
upon issued two duplicate certificates of deposit cover- 
ing the same amount of $5,000,000, each bearir the 
saine nuinhber “T-127", cach bearing the same issuance 
date of July 24, 1963 and the same maturity date, July 
24, 1963. BA Banking kept one as collateral for the 
loan to New England and Sweeny kept the other to be 
used if need be as ostensible proof of the cash in hank 
item on Manhattan’s hooks. 

Tn March of 1962 Begole had ordered from a Boston 
Bank another certifieate of deposit for $500,000 in Man- 
hattan’s name, properly using Manhattan’s funds for 
that purpose. In Angust 1962 he delivered that certificate 
of deposit for safekeeping to BA Banking. 
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Sweeny testified that on August 30, 1962 he was re- 
quested hy Sandrisser to return to him the copy of the 
$5,000,000 certificate of deposit, since BA Banking had 
heen criticized by Banking Department examiners with 
regard to the New England loan. Sweeny dic so, but 
testified that lie requested aul received letters pcknow! 
elging that BA DBankin> was holding two certificates of 
leposit, one for $5,000,000 and the other for $500,000, 
in trust for Manhattan, and woukl credit Manhattan's 
account with their proceeds at maturity. Sandrisser 
jected the authenticity of these letters.  Begole hil 
written a letter on Manhuttan’s stationary to BA Bank- 
ing, dated July 24, 1962, stating that the $5,000,000 certifi- 
cate of deposit was collateral for the loan to New Eng- 
land, thus contradicting the position elaimed to have been 
taken hy Sweeny. 

BA Banking refused to renew the loan to New Eng- 
land when it fell due on January 24, 1963. It became 
necessary for the conspirators to make arrangements 
to have that loan paid off to BA Banking and at the 
same time create another certificate of deposit to con- 
ceal and cover-up the original fraudulent use of Man- 
hattan’s assets to pay for Begole’s purchase of its stock 
from Bankers Life 

Gervin had Br ,ole write a letter on Manhattan’s 
stationery to Ir.ing Trust, requesting the issuance of 
$5,500,000 total amount of certificates of deposit and 
their delivery to Garvin, Bantel. Irving Trust issued 
these certificates of deposit on January 22, 1963. Gar- 
vin had previously arranged with Marine Midland Bank 
for a loan to Garvin, Bantcl in the said amount of 
$5,500,000, Irving Trust's new certificates of deposit to 
he held as collateral for that loan. Marine Midland 
then paid the $5,500,000 to Irving Trust and Irving 
Trust forwarded the certificates of deposit to Marine 
| Midland. 
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At the sume time Garvin had) Irving Trust isene 
ite cheek for $5,250,000 payable to BA Banking to pay 
off the two loans to New England, for which Garvin, 
Bantel’s account was debited by Trving Trust. Irving 
Trust received in exchange from RA Banking its cheek 
for 5,590,000, reprexenting the proceeds of the two 
Manhattan cert.fieates of deposit held by BA Banking. 
Irving Trust credited this check to Garvin, Bantel to 
pay for the $5,250,000 check Irving Trust had issued 
to BA Banking. This left a balance in (iarvin, Ban- 
tel’s account for the difference of $250,000, for which 
a special suspense account was opened on February 
7, 1963 at BA Banking, and Garvin, Bantel’s check for 
$250.00 was deposited in it, earmarked as relating 
to Manhattan. On June 4, 1963, after the liqui‘lation 
order, a check for thix amount of $250,000 payable to 
the order of Garvin, Bantel was received by the In- 
surance Department (Master Index Pshibit 701A). 

Regole reeeived hix stock back from BRA Banking, 
the $250,000 loan to New England, for which it had 
heen held as collateral, having heen paid off. 

After Jannary 24, 1963, the conspirators endeavored 
to sell Manhattan, but none of several possible deals 
could he consummated. 

In April 1963 Sweeny received a summons and com- 
plaint in connection with a promissory note claim, which 
Manhattan was alleged to have reinsured. Sweeny knew 
nothing about any such reinsurance treaty and asked 
Begole about it. Begole said that his signature on be- 
half of Manhattan on the reinsurance treaty with a 
Philadelphia insurance company was & forgery. The 
fact was that Begole was \. receive 1/2% of all funds 
raised by the reinsurance agreement. 

This evidently was the last straw for Sweeny, who 
had suspected shortly after the events of January 2A, 
1962 that something was wrong, but went along, alhcit 
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claiming to have protested at various points, with each 
of the steps of the ongoing manipulations. He de 
manded Begole's resignation, wrich Begole tendered on 
May 9, 1963 and, on that same day, Sweeny told Deputy 

Superintendent Camphell of the reinsarance treaty and 
 yequested an investigation of the eertiticate of deposil. 

The Insurance Department conducted an investigation 
of Manhattan. Master Index Exhibit 674 is the Depart- 
ment’s form of request to Trving Trust, dated May 15, 
1963, stating that the department “is now engaged in 
making an examination of” Manhattan and that, among 
its assets, according to its hooks, was ‘a deposit in 
your institution”, and requesting that “this certificate” 
be filled out. Irving Trust certified that on May 14, 
1963 Manhattan’s account was in the amount of $310.435.88 
and that Irving Trust “had on time deposit in this 
institution the following” certificates of deposit, list- 
ing the $5.500.000 certificates of dep sit (being held 
by Marine Midland as collateral for the *5,500,000 loan 
to Garvin, Bantel), further certifying that these cer- 
tifientes of deposit were “free of all liens, claims, or 
jncumbrances, and were not held as security for any 
loun”. The Tnsurance Department then proceeded to 
make further inquiries as to the physical location of 
the certificates ef deposit (Master Index Exhibits 676, 
677, 680, 680A), which resulted in the atimission that 
Marine Midland had possession of them and were en- 
titled to hold them as collateral for its loan to Garvin, 
Bantel. 

Since this meant that Manhattan was insolvent, an 
order to show cause was immediately obtained on May 
16, 1963 for an order directing the Superintendent 
forthwitii to take possession of the property of Man- 
hattan aad liquidate its business and affairs and to 
dissolve Manhattan’s corporate charter. The petitien 
of the Superintendent stated that Manhattan’s hooks 
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of account reflected as an asset the sum of $5,500,000 on 
deposit in Trving Trust. evidenced by certificates of 
deposit. but that said certificates were in the posges- 
sion and control of Marine Midland, which asserted 
a claim thereto completely inconsistent with any inter- 
est of Manhattan: that said sum exceeded Manhat- 
tan’s surplus to policyholders as reported to the Su- 
perintendant as of December 31, 1962 pursuant to See- 
tion 26 of the Insurance Law and its loss would render 
Manhattan insolvent within the meaning of Section 93 
of the Insurance Law. The order of liquidation, dated 
May 24, 1963, adjudged Manhattan to be insolvent; ap- 
pointed the Superintendent as Liquidator of Manhattan; 
and directed notice to be given to all policyholders, 
ereditors and all other persons having any unsatisfied 
claim or demand of axy character to file their claims 
within six months and no later than November 22, 1963. 
Tt may further he noted, as requested hy Mr. Annen- 
herg, that the Insurance Department elicited testimony 
in connection with its investigetior of Manhattan, the 
memorandum, dated June 10, 1263, summarizing such 
testimony, being Master Tndex Exhibit 705. That sum- 
mary of this preliminary investigation was borne out 
by the subsequent exhaustive depositions conducted by 
Judge Bauman and Mr. Marcheso, whieh succeeded in 
eliciting evidence that could he offered on the trial. 
My conclusion, after studying the mass of deposi- 
tions and exhibits, and analyzing the evidence and the 
issnes, is that the case against the conspirators is quite 
strong and, indeed, irrefutable, but that this is not mean- 
ingful in the context cf the proposed settlement, since 
they are, for all practical purposes, judgment-proof; 
that, for cur purposes, the question narrows down 
to holding Trving Trust and BA Banking and BA Trust; 
that there is no evidence pointing to knowledge or 
knowing participation on the part of any officer or em- 
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ployee of those banks in the fraud; that the claim 
against them depends on inferences to be drawn from 
their acts, which facilitated the consammation of the 
fraudulent plan, and are alleged to be contrary to sound 
banking practice; and that, as proof of such improper 
practices, they sought to cover-up, after the event, 
the actual nature of the transaction. 

However, regardless of one’s assessment of the chances 
of recovering a judgment against the financially re- 
sponsible defendants in this ease, the real issue here 
is the amount of damages which Manhattan sustained 
and could recover on the trial of this action. Since 
Bankers Life, its sole stockholder, received the $5,000,000 
for its stock. which enabled Begole, one of the con- 
spirators, to become the sole stockholder without the 
expenditure of a penny, there could not he any claim 
for damages sustained by any stockholding interest of 
Manhattan. The only damages which could be recovered 
is tliat sustained by claimants—creditors whose proper 
claims are to he paid in full, mak’»g them whole, in 
addition to paving for the expenses of the liquidation 
and of this underlying litigation. 

Sinee, as will he full set forth in (2), infra, the 
#1.000,000 proposed settlement will substantially accom- 
plish that result, it is within the range of the amount 
of damages recoverable on the trial and, in view of the 
factors of time and expense of trial and appeals, and 
uncertainty of result, it is recommended as a reason- 
able and fair settlement. 


The Damages Regoverable In The Underlying Lawsuit 
Are In The Ranere Of One Million ($1,000,000) Dol- 
lars, The Amount Of The Proposed Settlement, ‘That 
Being The Amount Needed To Assure Payment In 
Full Of All Proper Claims. 
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aA. lroceedings In The Liguidation—First Through 


Seventh Reports 


Manhattan was incorporated under the laws of the 


State of New York in 1949 and was authorized to trans- 


net the following kinds of insurance business. <Acci- 
dent and health, fire, fidelity and surety, motor vehicle 
and aircraft, miscellaneous property, burglary and theft, 


| glass, elevator, personal injury liability, property dam- 


age liability, and workmen’s compensation and employ- 
ers’ liability. It ~as autlorized to transact business in 
13 states. It maintained its principal office at 116 John 
Street, in Manhattan, New York City. 

To protect policyholders the order of liquidation 
dated May 24, 1963 authorized and directed the Super- 
intendent to reinsure all policy obligations, using un- 
earned premium reserves of such policies to effect such 
reinsurance pursuant to Section 514 (2-a) of the In- 
surance Law, and, accordingly, an agreement was made 
with Empire Mutual Insurance Company, whereby Em- 
pire reinsured and nssumed a-l policy obligations ac- 
erning after May 24, 1963 in consideration of the pay- 
ment of 75% of the uncarned premiums received by 
Mauhattan on such policies, so that Empire was paid 
#5,801,941.50 (1967 Report, Vol. 1, p. 75). 

The Liquidator has filed and has had confirmed by 
orders of the court Seven Reports: First Report dated 
June 17, 1964; Second Report dated February 3, 1965; 
Third Report dated August 20, 1965: Fourth Report 
dated March 15, 1966; Fifth Report dated Angust 26, 
1966; Sixth Report dated March 13, 1967; Seventh 
Report dated November 8, 1967. 

Approximately 20,450 claims were timely filed (that 
is, prior to November 22. 1963), claiming a total of 
about $301.200,000 (many of the claims being filed for 
amounts covering the policy limits, and some were con- 
tingent claims), 6,441 of these being for unstated amounts. 
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In addition, approximately 1,350 claims in the approxi- 
mate amount of $11,000,000 were filed late, 663 of these 
being for unstated amounts. Section 543 (3) of the 
Insurance Law provides that all late (or deferred) 
claims (that is, those filed with the Liquidator subse- 
quent to November 99 1963) shall not share in the 
distribution of the assets of the company until all al- 
lowed timely claims have been paid in full with in- 
terest. 

Workmen’s Compensation claims are preferred claims 
hy virtue of Section 84 of the Workmen’s Compensa- 
tion Law, providing that “Compensation shall be a lien 
against the assets of the carrier or employer .. .” Ac- 
cordingly, through the Seventh Report. from 5/24/63 
through 7/31/67, the Liquidator paid Workmen’s Com- 
pensation claims totalling $505,635.84 (Vol. TIT. p. 1661). 
In addition, Section 109-c of the Workmen’s Compensa- 
tion Law provides for payment from the Stock Work- 
men’s Compensation Security Fund of valid claims of 
doctors for treatments to injured employees, for hos- 
pital services and drugs, the Liquidator having paid 
through the Seventh Report, from 5/24/63 through 
7/31 67, a total of $110,191.65 (Vol. TIT, p. 1661). 
ler dated July 7, 1964 confirming the First 
‘ppointed two referees to hear and take evi- 
dew. in tie objections filed to the Liqnidator’s First 
Report and to the suceceding Reports and to report 
thereon, Each of the Reports contained recommenda- 
tions with respect to the allowance of disallowance of 
elnims. 

The major portion of the claims filed were covered 
by Sections 330 and 333 of the Insurance Law. 

Section 330 provides for the creation of two funds, 
ane of which, the “Stock Public Motor Vehicle Lia- 
bility Seenrity Fund”, applics to stock insurance com- 
panies, thus including Manhettan. Tt secures the hene- 
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fits provided hy Section 17 of the Vehicle and Traffic 
Law in those cases where a corporate surety bond or 
policy of insurance of a responsible stock insurer is ac- 
cepted] by the Commissioner of Motor Vehicles as com- 
pliance with Scetion 17. 

Section 333 of the Insurance Law provides for the 
creation of a fund for both stock and mutual insurers, 
the “Motor Vehicle Liability Seenrity Fund”. It se- 
enres the benefits provided ander policies on account 
of claims from motor vehicle accidents. 

Each of these fands is maintained by payments, hased 
on the amount of preminms, hy the companies coming 
within their provisions. The Superintendent of In- 
surance is the administrator of both funds and the 
Commissioner of Taxation and Finance their cnsto- 
dian. The seetions provide that payments from the 
funds shall he made hy the Commissioner upon cer- 
tifeates filed by the Snperintendent acting as Liquidator, 
Rehabilitator, or Conservator, pursuant to Article XVI - 
of the Insurance Law. Expenses incurred by the Su- 
perintendent as administrator of the funds include the 
services of the Superintendent's representative before 
the court having jurisdiction of any action against for- 
mer assureds, as well as the services of investigators, 
clerical help, ete. and are chargeable againat the fonds 
as administrative expenses. 

In accordance with the provisions of Sections 330 
and 333 the Superintendent has certified allowed claims, 
as determined by the court or permanent court order, 
to the Commissioner for payment in such amounts from 
the said two funds, payment thereupon being made by 
| the Commissioner to the Superintendent and in turn 
by the Liquidator to each claimant. The Commissioner 
then has a valid general claim in this liquidation pro- 
ceeding for the repayment of auch amounts lees the 


contributions previonsly paid into the funds by Man- 
hattan. 
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The summary of Sections 330 and 333 dispositions 
from the First through ‘ie Seventh Reports, i. e.. as 
of July 31, 1967, shows the following (Seventh Re- 
port, Vol. TI, p. 714): 


Number 
of Amount 
Claims Amount Claimed Disallowed Allowed 
Section 330 
27 $696,312.25 $659,475.00 $26,837.25 


Section 333 
3,475 $49,642,611.41 $46,135,056.69 $3,514,554.72 


The order, dated December 28, 1967, confirming the 
Seventh Report, authorize the Liqnidater to settle and 
compromise “suspended” claims timely claims not there- 
tofore recommended for either allowance or disallow- 
ai 2, said claims therenpon to be deemed allowed in 
the amount of the settlement, without further order of 
the court; while suspended claims not so settled could 
be disposed of hy recommending their disallowance or 
partial allowance upon written notice to such claimants 
so that objections by claimants would be included in 
the reference to the two named referees, and upon fail- 
ure of claimants to file objections within the required 
time, the said claims were deemed disallowed and barred 
from participation in the assets of Manhattan, without 
further order of the court. The order also provided 
that the Liquidator was to take no proceedings with 
respect to “late” claims fied after November 22, 1963, 
unless there existed a surplus after payment in full. 
with interest, of all duly allowed claims timely filed. 
The Liquidator was further authorized and directed, 
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after reserving funds for the payment of future ex- 
penses of liqnidation, taxcs and contingencies, to dis- 
tribute the remaining funds in the proceeding, as such 
funds beeame available for distribution, by payment 
of one or more pro-rata dividends on all allowed claims 
(except those allowed claims paid pursuant to Sec- 
tions 330 and 333, which are treated separately, since 
payable in full from the moneys received by the Su- 
perintendent from the Commissioner ont of those se- 
eurity funds). 

With respect to general claims, policyholder and 
non-polivcholder, the Seventh Report listed the totals 
of the First through the Seventh Reports (p. 714) as 
1304 polieyholder claims, amount claimed $11,257,860.57, 
amount disallowed  $10.520,389.67, amount allowed 
$737.470.90; 722 non-polievholder claims, amount claimed 
#155.022.32, amount disallowed $11,906.73, amount al- 
Jowel $148,115.59. A firet and second dividend totalling 
20% was paid hetween the First and Seventh Reports 
on these allowed gencral claims. 

With regard to the assets of Manhattan, the “State- 
ment Of Assets, Linbilities and Reserves As At July 
31. 1967 and May 24. 1963 Based On Book Valne” shows 
the inclusion in each of “Certificate of Deposit Receiv- 
able 5,500,000", which is the subject of the underlying 
Jawsnit. #0 that the actual assets otherwise available 
are $5,500,000 lese than the totals shown. It well also 
he noted that there is a difference of about 5 million 
dollars hetween the 18 million total shown for 1963 
nnd the 13 million total for 1967, that difference repre- 
senting the approximate 5 million paid to Empire Mn- 
tual to take over the reinsurance of all of Manhat- 
tan’s policies for which preminma had heen received 
hy Manhattan. 
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The Seventh Repert lists in 11 detailed Sehedules 
'(Vol. T. pp. 49-72) the assets shown on the Statement 
“Ae At Ju Bl, 1967": Cash In Banks (principally in- 
terest-bearing certifientes of deposit) $3,891,025.72 (so 
‘that interest has been aceruing and has been increasing 
asect value from July 31. 1967 om and all during the 
time this proposed settlement proceeding ‘as been and 
will be pending); Bonds of $2,941,331.2) (consisting 
principally of WU. 8. ‘I'reasury bonds, Public Authority 
honda, and Public Utilities bonds, which also pay in- 
terest): Stocks of $92,981.25 (principally preferred stocks 
of public utilities); and miscellaneous asects. 

The Seventh Report also lists in a detailed Schedule 
(Vol. I, Exhibit A-3, pp. 73-78) a “Statement of In- 
come, Disbursements And Adjustments For The Period 
Extending From May 24, 1963 to July 31, 1967,” which 


rhowe the following: ‘ 
Statemcut of asscts as at May 24, 1963 $18,147,347.30 
Adjustments—miscellcneous 146,950.48 


Total  %18,294,297.78 
aldd: Unlisted assets set up by 


Liquidator 2,082,031.41 
Tncome Received to July 31, 1967 5,083,469.92 
Other Misecllaneoux Reecipts 270,335.56 


Total asscts as of July 31, 1967 to 
he accounted for $25,730,154.67 


ee eS eee 
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Disbursements and Adjustments 


Liquidator’s Expenses (principal item, 

Salaries $1,434.994.68) $ 2,225,673.35 
Other Disbursements (principal item, pay- 

ment of unearned premiums on rein- 

surance assumed by Empire Mutual— 

$5,801,941.50; includes Expenses—re 

Suit to Recover $5,500,000 Certificates 

of Deposit—¢#157,513.85) 6,907,287.00 
Claims Paid (Sections 330 and 333 claims 

paid from monies received from the 

Sections 330 and 883 seenrity funds, not 

inelided herein, sinee not an aetoal 

disbursement chargeable against Man- 

hattan’s assets until assets are avail- 

able for repayment to Cominissioner) 1.065,778.09 
Assets Written Off (principal item, Un- 

earned premiums on policies cancelled 


—#1.082,522.55) 1,693,856.93 
Ancillary Receivers, less interest received 
on applicable honds 30,140.27 


Total Disbursements 
and Adjustments $11,922,735.64 


Total Assets to he Acecounied For As At 
July 31, 1967 $13,807,419.03 


(However, it will he noted that, included in’ the 
$13,807.419.03, is the $5,500,000 face amount of the Certifi- 
cates of deposit, which is the enhject of the underlying 
lawsuit.) 
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B. The One Million ($1,000,000) Dollars Settlement 
Should Permit Payment in Full of All Proper Claims 


In the period between July 31, 1967 and December 31, 
1972, pursuant to the authorization of the order, dated 
December 28, 1967, the Liquidator paid an additional 
30% dividen:! on general claims, settled and paid ad- 
ditional allowed claims, and disbursed additional moneys 
for expenses, 

Accordingly, the approximate $8,300,000 of assets as 
at July 31, 1967 ($13,807,419.03 less the $5,200,000 certifi- 
cates of deposit in suit) was reduced to approximately 
‘$6,686,000 as at December 31, 1972. 

This consisted of: 


Cash In Banks ‘ $3,985,000 
Securities (Market Value Dec. 31, 1972) 2,620,000 
tcinsurance eco. erable 6,000 
Cash In Revolving Fund 75,000 

Total Assets $6,686,000 


Proof of the statement made in the Superintendent's 
petition for approval of the One Million ($1,000,000) Dol- 
lars settlement, that it will permit payinent in full of 
the allowed claims, is furnished by the “Statement of 
Additional Funds Required To Pay All Claims As At 
December 31, 1972” (see deemed Exhibits). This was 
prepared under the supervision of Tlerbert Cohen, con- 
troller of the Liquidation Bureau (169-170). 

This Statement first lists the Assets totalling $6,686,000. 

With regard to Liabilities, this Statement sets forth: 
(1) the amounts still to be paid with respect to claims, 
which have heen processed; (2) the amount of the re- 
kerves estimated hy the controller of the Liquidation 
Bureau by projection on the basis of past payment of 
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claims and spot checking files (182), as needed to cover 
unadjudicated, suspended and Inte claims and certain 
Workmen's Compensation claims for which reserves were 
required to be set up; (3) the estimated future eXPCnses 
from December 31, 1972 to date of final accounting. 


(L) The amount still to be paid with respect to claims, 
which have been processed, is $5,020,666.85, consisting of 
the following: 


(a) Additional pelieyholder claims had been allowed 
since Jul, 31, 1972 of $1,159,159.27, and non-policy- 
holder allowed elaims-had increase to $306,566.49 : 
the Liquidator paid an additional dividend of 306. 
during this period, making total dividends of 50: 
or $732,547 paid on such allowed claims, so that the 
additional amount needed to pay these allowed 
claims in full (there is a slight (serepaney in the 
fizures, perhaps involving a last-minute settlement 
of a claim not yet receiving the dividends) jis 
$133,178. 


(b) Additice al Seetions 330 and 333 claims were paid 
siuce July 3), 1937 with moneys received from the 
Commissioner as enstodian of those security funds, 
so that the following totals existed as of December 


31, 1972: 
Section 330 Section 333 Repayable to 
Consumer 

Paid Allowed 

Claims $46,301.65 $4,303,629.39 
Less Contributions 

Paid by ; 

Manhattan 97,381.80 411,294.53 
Repayable none —_$3,892,334.86 $3,892,334.86 


o _ 
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(¢) Computed Workmen's Compensation payments due 
consist of the following: 


1. New York State claim under Section 109-C, 


W.C.L.. for amounts paid out of the Stock Work- 
men’s Compensation Security Fund, amounting 
to $1 L0.191.86 as at December 31, 1972, repay- 
nble to the Commissioner of Taxation and Fi- 
nance as cnstodian of said Fund pursuant to sub- 
division 5 of Section 109-C; and medical and 
hospital claims for $71,578.32 due under Mise. 
27-See. 15(8h), providing for payments to Spe- 
cial Disability Kunis, for total of $211,612.18. 


2. Preferred claims, consisting of claims under: 


Misc. 27 See. 25a . $ 41,864.93 
(Depositing into aggregate trust 

fund of present value of award 

providing for periodic payments, 

in cases of death or permanent 

disability ) 


See. 151 $125,063.31 
(Proportionate assessment upon 
carriers of administration ex- 
penses for cost of operation of 
Workmen’s Compensation Board) 


See. 14 and 228 ¢ 6,820.92 
(Proportionate assessment upon 

carriers for Special Fund for Dis- 

ability Benefits) 

Chapter 320 $ 9,792.65 
(Provis'’.n for special fund for 

Workny °3 Compensation for civil 

defense volunteers) 


$183,541.81 
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The swn total of (1) is $5,020,666.85. 


(2) The amount of the reserves estimated as needed 
to cover unadjudicated suspended and late claims and 
certain Workmen's Compensation claims for which re- 
serves were required tu b+ set up, ir $1,708 626.60, von- 
sisting of the following: 


Workmen’s Compensation claims Reserves $ 223,059.61 
Reserve for Suspended Claims (including 


Sections 330 and 333 claims) 528,207.13 
Reserve on Claims in Suit not Reserved 300,000.00 
Reserve for Unpaid Ciaime under Section 

109-C 23,319.86 
Reserve for Disallowed Claims Before 

Referces 234,040.00 
Reserve for lv + or deferred claims 400.000.00 


—_—_—_. 


$1,708,626.60 


(Mr. Minches testified (183) as to the several re- 
serve figures in the “Statement of Additional 
Funds”: “T+ will have to add them up. I think if 
you go to the second page yon could break: it dow n. 
T believe the figures there reach about a million 
and a half.” Actually, the estimated reserves, in- 
elnding the reserve of $400,000 for deferred claims 
on the first page. total $1,708,626.60.) 
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(3) The estimated future expenses from December 3l, 
1972 to date of final accounting is $725,000, consisting 
of the following: 


Estimated Future Expenses (Not Recoverable 
from Security Funds) $275.00 

Estimated Fatare Expenses, including Cost of 

Filing Final Accounting (Reeoverable from 
Security Funds) 450.000 
$7 25,900 


—_ 


Mr. Minches testified (177-179, 192-195) that both of 
the above estimates were based on past experience of the 
amount of expenses for the work done on Mea ‘attan and 
the estimate as to how long it would take to complete the 
liquidation; that they covered all future anticipated ex- 
penses—the allocation of salai:es of employees working on 
the liquidation of Manhattan, the allocation of all office 
expenses, such as rent, telephone, office supplies, and the 
halance of the attorneys’ feces in the underlying litigation 
and legal services in the liquidation proceeding, inelud- 
ing cost of filing of final accounting. The oniy distinction 
between the two figures (193-194) is that the $275,000 
represents estimated future expenses with regard to cases 
not covered by the Security Funds, being payable out of 
the assets of Manhattan, such as general liability cases; 
while the 450,000 figure represents «timated future ex- 
penses covered by the Security Funds, snch as automohile 
cases, and ordinarily advanced hy the Security Funds 
but here, if the $1,000,000 settlement is consummated, 
payable from the assets of Manhattan as increased by 
the $1,000,000. 
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Smomoarizing the Statement as at Decemuer 31, 1972: 
Assets $6,586,000 
Liabilities 
(1) Amount still to be paid with 

respect to processed claims $5,020,666.85 


(2) Estimated reserves to cover 
nnadjudicated suspended and 
deferred claims and certain 


Workmen’s Compensation 
claims requiring reserves to 
set up 1,708,626.60 


(3) Estimated Future Expenses 
of the Liquidation and of 
the underlying lawsuit 725,000 


Total 7 454.204 


Defieit (and minimum additional 
fies required to pay all proper 
elaimants in full.) $768.294 


The $1,000,000 settlement thus would leave a surplus of 
about *°32,000 to take care of any contingencies and in- 
terest «ue on timely claims (interest is required, pur- 
suant to Section 543(3) of the Insurance Law, to be paid 
hefore late claims may te paid). Since pre-verdict in- 
terest is not due on personal injury claims, which con- 
stitute the bulk of the claims, the interest on timely prop- 
erty damage and property claims up to date of liquida- 
tion would not be a significant figure. Moreover, the 
assets have been and are being increased by the interest 
paid and pavable on the approximate $6,000,000 cash and 
bonds owned by Manhattan as at December 31, 1972. 
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In February and March 1973, in preparation for the 
hearings to be held on this refevence, the Superintendent 
had a team of four employees review the files of all out- 
standing claims and evaluate each particular claim in 
order to fix, more precisely than the estimated reserves 
in the December 31, 1972 Statement, the actual reserve 
for each elaim (the method employed by all casualty 
companies), 

Allan FE. Peterman, the supervisor of this team, testi- 
fied (110-153, 196-200). All of these men had extensive 
experience as manager, supervisor of elaims, claims men, 
in the casualty claim business, one of them having been 
engaged on Workmen's Compensation claims, Their reg- 
ular work for Manhattan had heen in reviewing, evaluat- 
ing and working up claims aud suits, with their recom- 
mendations as to allowance or disallowance being pre- 
sented to the claime onmnittce of the Liquidation Bureau. 
The team spent the “better part of six or eight weeks 
... full time, a full day” (131) in making this evalua- 
tion of the reserves to be set up on the outstanding 
claims. 

The “Summary of Tuventory Of Claims Reviewed, Eval- 
uated and Reserved-—February-March, 1973” (see deemed 
Exhibits) sets forth all the outstanding claims in six 
categories: 


(1) Suspended (ie, timely but unadjndicated) Per- 
sonal Injury azd Property Damage—SS8_ outstanding 
claims; 265 to be disallowed: 223 to he adjudicated (i.c¢., 
recommended for allowance in some amount) for which 
reserves of $148,088 were fixed; 


(2) Suspended General Liability—143  ovtstanding 
elaims; 38 to he dixallowed; 105 to be adjudicated, for 
which reserves of $191,700 were fixed; 


ee 
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(3) Deferred (i.e, late) Personal Injury and Property 
Daimaye—-933 outstanding claims; 428 to be disallowed ; 
5035 to he adjudicated, for which reserves of $144,972.49 
were fixed; 


(4) Deferred General Liability—250 outstanding claims: 
108. to he disallowed; 142 to he adjudicated, for which re- 
serves of $95,828 were fixed ; 


(5) Preferred Workmen's Compensation Claims—17 
outstanding claims, all allowed, for which reserves of 
$233,059.61 were fixed (this appears to he the same figure 
as that shown on page 2 of the December 31, 1972 State- 
ment, stated there, apparently by typographical error, as 
$223,059.61) ; 


(6) AN Other Claims Suspended and Deferrea—196 
oustanding claims, all te he adjudicated, for which re- 
serves Of $131,038.88 wore fixed, 


The total amount of such actually computed reserves 
is $943,986.91, whieh is $764.639.69 lees than the estimated 
reserves totaling $1,708,626.00 contained in the December 
31, 1972 Statement. Thus, the surplus, after payment of 
all proper claims and the expenses of the liquidation 
and the underlying lawsuit, for contingencies and interest 
on timely property damage and property claims, after 
crediting the $1,000,000 settlement, if approved, would he 
abont $996,000. 

Mr. Peterman testified (117) that the claims “to de dis- 
allowed” were those where there was no legal obligation 
on the part of the Liquidator, since they involved third- 
party claimants already puid by the Liquidator under 
another claim number, the ¢lainy heing disallowed heing 
merely a polievholder’s clain requesting poliey protection 
of Manhattan, which should have been extingnished upon 
payment of third-party claimant; where the attorney 
after ail the years of the liquidation could not loente 
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his client; where a stipulation of discontinuance was 
shown by the file to have been prepared but not filed ; 
where the statute of limitations applied as of the date 
of the liquidation proceeding. 

Mr. Peterman testified that the team evaluated un- 
stated claims on the basis of Manhattan’s retention of 
responsibility in the amount of $10,000, the balance of the 
claim, if any, having been reinsured (133, 135, 199-200). 

Mr. Peternnan testified that the last category, “All 
Other Claims, Suspended and Deferred,” represented all 
the outstanding miscellaneous types of claims—burglary, 
fire. health, disability and the like (116). 

Mr. Minches testified that the full amount claimed on 
almost all of these 196 outstanding miscellaneous claims 
was taken and. included in the reserve set up of 
$131,038.88; that the claim of Harry Berg, the claimant 
represented by Mr. Annenberg, for $80,000, a disability 
claim, was included in the ful! amount of $80,000 in that 
reserve of $131,038.88 (166-167). 

At my request Mr. Annenberg had stated for the record 
(10S) the facts with reference to the claim of Harry 
Berg; that it was a claim under a disability policy for 
the sum of $79,000: that the Superintendent had disal- 
lowed the claim: that the Referee after a hearing recom- 
mended allowance in the amount of $2,500: that the court 
granted the Superintendent’s motion to confirm and denied 
Mr. Annenberg's cross-motion for modification to the ex- 
tent of allowing the full amount of the claim; and that 
Mr. Annenberg had filed notice of appeal but the appeal 
had not been prosecuted further. 

It thus appears that Harry Berg has, with reference 
to his claim, no basis for objection. It has previously 
heen pointed out that the Estate of Matthew Branden- 
burg has no hasis whatsoever for objection on the facts 
end law relative to the amount of damages recoverable. 
and, indeed, has no standing to object. 
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Hfowever, as stated by me on the hearing (14), I con- 
sidered the question of the fairness of the proposed settle- 
ment “broadly with reference to and i the interests of 
all proper claimants, not limited hy the standing or lack 
of standing of these objectants.” 


Coxrc.vusion 


Having carefully considered the evidence presented at 
the hearings, the volumes of documentary evidence with 
regard to the underlying cause of action and the liquida- 
tion proceeding, and the law applicable to the cause of 
action and to the various categories of claims, I recom- 
mend to this Court that the proposed One Million 
($1,000,000) Dollars settlement be approved hy the court 
as fair and reasonable, as set forth in the petition of the 
Superintendent of Tnsurance, as Liquidator, and the re- 
lief prayed for therein granted, in light of the fact that 
the proposed settlement should permit payment in full 
of all proper claims. 

I submit herewith the minutes of the hearings held 
before me. The deemed exhibits, as previously noted 
under “Proceedings on Reference,” will be delivered by 
Mr. Marcheso to the clerk of Special Term, Part J, at 
the time that a motion is made to confirm or reject this 
Report. 


Dated: New York, New York 
June 4, 1973 


Respectfully submitted, 


8/ SAMUEL M. GOLD 
Referee 


